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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,
Supreme Court Case No. 42664
Plaintiff-Respondent,
vs.

KENTSLER LEE JONES,
Defendant-Appellant.

CLERK'S RECORD ON APPEAL

Appeal from the District Court of the Fourth Judicial District, in and for the County of Ada.

HONORABLE MELISSA MOODY

STATE APPELLATE PUBLIC DEFENDER

LAWRENCEG. WASDEN

ATTORNEY FOR APPELLANT

ATTORNEY FOR RESPONDENT

BOISE, IDAHO

BOISE, IDAHO

000001

Date: 12/23/2014

Fourth Judicial District Court - Ada County

Time: 07:58 AM

User: TCWEGEKE

ROA Report

Page 1 of 5

Case: CR-MD-2013-0014237 Current Judge: Melissa Moody
Defendant: Jones, Kentsler L

State of Idaho vs. Kentsler L Jones
Date

Code

User

10/8/2013

NCRM

TCROBIMD

New Case Filed - Misdemeanor
[Citation issued 10/05/2013]

Magistrate Court Clerk

PROS

TCROBIMD

Prosecutor assigned Boise City ProsecutorGeneric

Magistrate Court Clerk

AFPD

TCPOSELM

Application For Public Defender

Magistrate Court Clerk

CHGA

TCPOSELM

Judge Change: Administrative

Thomas Watkins

ORPD

TCPOSELM

Order Appointing Public Defender Ada County
Public Defender
[ISTARS entry]

Thomas Watkins

HRSC

TCPOSELM

Hearing Scheduled (BC Pretrial Conference
11/19/2013 03: 15 PM)

Thomas Watkins

HRSC

TCPOSELM

10/25/2013

Judge

Hearing Scheduled (Jury Trial 12/12/2013 08:15 Thomas Watkins

AM)
PLEA

TCPOSELM

A Plea is entered for charge: - NG (118-8004 {M}
Driving Under the Influence)

Thomas Watkins

PLEA,

TCPOSELM

A Plea is entered for charge: - NG (118-705
Arrests & Seizures-Resisting or Obstructing
Officers)

Thomas Watkins

NHPD

TCPOSELM

Notice & Order Of Hearing/appointment Of Pd

Thomas Watkins

10/30/2013

RODD

TCTORRGR

Defendant's Request for Discovery

Thomas Watkins

11/1/2013

RSDS

TCCHRIKE

State/City Response to Discovery

Thomas Watkins

RODS

TCCHRIKE

State/City Request for Discovery

Thomas Watkins

CONT

TCBELLHL

Continued (BC Pretrial Conference 01/28/2014
02:45 PM)

Thomas Watkins

HRVC

TCBELLHL

Hearing result for Jury Trial scheduled on
12/12/2013 08:15 AM: Hearing Vacated

Thomas Watkins

MMNH

TCBELLHL

Magistrate Minutes & Notice of Hearing

Thomas Watkins

RSDS

TCROMENI

State/City Response to Discovery/ Supplemental

Thomas Watkins

PROS

PRSCHOKF

Prosecutor assigned Ada County Prosecutor

Thomas Watkins

REDU

TCMCCOSL

Charge Reduced Or Amended (118-8004C {F}{2} Thomas Watkins
Driving Under the Influence Excessive-(Second or
Subsequent Offense))

WARI

TCMCCOSL

Warrant Issued -Arrest Bond amount: 100000.00 Thomas Watkins
Defendant: Jones, Kentsler L

XSEA

TCMCCOSL

Case Sealed

Thomas Watkins

STAT

TCMCCOSL

-STATUS CHANGED: Inactive

Thomas Watkins

AMCO

TCWEGEKE

Amended Complaint Filed

Melissa Moody

WART

TCMCCOSL

Warrant Returned Defendant: Jones, Kentsler L Thomas Watkins

XUNS

TCMCCOSL

Case Un-sealed

Thomas Watkins

STAT

TCMCCOSL

STATUS CHANGED: Pending

Thomas Watkins

BOOK

TCMCCOSL

Booked into Jail on:

Thomas Watkins

11/19/2013

12/12/2013

1/3/2014
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Case: CR-MD-2013-0014237 Current Judge: Melissa Moody
Defendant: Jones, Kentsler L

State of Idaho vs. Kentsler L Jones
Judge

Date

Code

User

1/3/2014

HRSC

TCMCCOSL

Hearing Scheduled (Video Arraignment
01/03/2014 01 :30 PM)

Kevin Swain

ARRN

TCEMERYV

Hearing result for Video Arraignment scheduled
on 01/03/2014 01 :30 PM: Arraignment/ First
Appearance

Kevin Swain

CONH

TCEMERYV

Hearing result for Video Arraignment scheduled
on 01/03/2014 01:30 PM: Conference Held

Kevin Swain

ORPD

TCEMERYV

Order Appointing Public Defender

Kevin Swain

HRVC

TCEMERYV

Hearing result for BC Pretrial Conference
scheduled on 01/28/2014 02:45 PM: Hearing
Vacated

Thomas Watkins

CHGA

TCEMERYV

Judge Change: Administrative

Theresa Gardunia

HRSC

TCEMERYV

Hearing Scheduled (Preliminary 01/17/2014
08:30AM)

Theresa Gardunia

BSET

TCEMERYV

Theresa Gardunia
BOND SET: at 50000.00- (118-8004C {FH2}
Driving Under the Influence Excessive-(Second or
Subsequent Offense))

PTRO

TCEMERYV

Pre Trial Release Order

Theresa Gardunia

ORPD

MADEFRJM

Order Appointing Public Defender
[file stamped 01/06/2014]

Theresa Gardunia

MFBR

TCCHRIKE

Motion For Bond Reduction

Theresa Gardunia

NOHG

TCCHRIKE

Notice Of Hearing

Theresa Gardunia

RODD

TCCHRIKE

Defendant's Request for Discovery

Theresa Gardunia

PHRD

TCCHRIKE

Preliminary Hearing Response to Request for
Discovery and Objections

Theresa Gardunia

RQDS

TCCHRIKE

State/City Request for Discovery

Theresa Gardunia

HRHD

CCMANLHR

Hearing result for Preliminary scheduled on
01/17/2014 08:30 AM: Hearing Held

Theresa Gardunia

BOUN

CCMANLHR

Theresa Gardunia
Hearing result for Preliminary scheduled on
01/17/2014 08:30 AM: Bound Over (after Prelim)

CHGB

CCMANLHR

Change Assigned Judge: Bind Over

Theresa Gardunia

HRSC

CCMANLHR

Hearing Scheduled (Arraignment 02/14/2014
01:30 PM)

Theresa Gardunia

MFBR

CCMANLHR

Motion For Bond Reduction Denied

Theresa Gardunia

COMT

CCMANLHR

Commitment

Theresa Gardunia

MMNH

CCMANLHR

Magistrate Minutes & Notice of Hearing

Theresa Gardunia

1/22/2014

INFO'

TCOLSOMC

Information

Melissa Moody

2/5/2014

MOTN

TCLANGAJ

Motion for Delivery of Defendant's Medical
Records to the Ada County Prosecuting
Attorney's Office Pursuant to the Health
Insurance Portability and Accountability Act and
Idaho Code 19-3004; ICR 17

Melissa Moody

1/6/2014

1/16/2014

1/17/2014
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Case: CR-MD-2013-0014237 Current Judge: Melissa Moody
Defendant: Jones, Kentsler L

State of Idaho vs. Kentsler L Jones
Judge

Date

Code

User

2/5/2014

MOTN

TCLANGAJ

Motion for Delivery of Defendant's Medical
Records to the Ada County Prosecuting
Attorney's Office Pursuant to the Health
Insurance Portability and Accountability Act and
Idaho Code 19-3004; ICR 17

Melissa Moody

NOHG

TCLANGAJ

Notice Of Hearing (2/14/14)

Melissa Moody

2/12/2014

MOTN

TCWRIGSA

Motion for Preliminary Hearing Transcript

Melissa Moody

2/14/2014

DCHH

TCHOCA

Melissa Moody
Hearing result for Arraignment scheduled on
02/14/2014 01 :30 PM: District Court Hearing Hel<
Court Reporter: Tiffany Fisher
Number of Transcript Pages for this hearing
estimated: 50

HRSC

TCHOCA

Hearing Scheduled (Motion to Suppress
04/28/2014 03:30 PM)

Melissa Moody

HRSC

TCHOCA

Hearing Scheduled (Pretrial Conference
05/09/2014 11 :00 AM)

Melissa Moody

HRSC

TCHOCA

Hearing Scheduled (Jury Trial 05/20/2014 08:30 Melissa Moody
AM) 2 Days

ORDR

TCHOCA

Order for Delivery of Medical Records to the Ada
County Prosecuting Attorney's Office and Order
Prohibiting Dissemination

Melissa Moody

2/19/2014

ORDR

TCHOCA

Order for Preliminary Hearing Transcript

Melissa Moody

2/21/2014

NOPT

TCCHRIKE

Notice of Preparation of Preliminary Hearing
Transcript

Melissa Moody

3/18/2014

MOTS

TCLANGAJ

Motion to Suppress

Melissa Moody

NOTC

TCHOCA

NOTICE OF JURY TRIAL AND PRE-TRIAL
CONFERENCE AND LIST OF ALTERNATE
JUDGES

Melissa Moody

3/19/2014

TRAN

TCCHRIKE

Transcript Filed

Melissa Moody

3/21/2014

MINL

TCLANGAJ

Motion in Limine

Melissa Moody

4/10/2014

MOTN

TCCHRIKE

Motion to Withdraw Motion to Suppress

Melissa Moody

OBJE

TCCHRIKE

Objection to State's Motion in Limine

Melissa Moody

MISC

DCVOLLCC

Emails from PA and PD re court deciding motion
in limine on the briefing

Melissa Moody

ORDR

DCVOLLCC

Order on State's March 21, 2014 Motion in Limine Melissa Moody

4/28/2014

HRVC'

TCHOCA

Hearing result for Motion to Suppress scheduled
on 04/28/2014 03:30 PM: Hearing Vacated

Melissa Moody

5/1/2014

RSDS.

TCLANGAJ

State/City Response to Discovery

Melissa Moody

RQDS

TCLANGAJ

State/City Request for Discovery

Melissa Moody

5/6/2014

MOTN

TCCHRIKE

Motion to Reconsider Objection to State's Motion Melissa Moody
in Limine

5/7/2014

MOTN

TCWRIGSA

Defendant's Motion in Limine

Melissa Moody

5/8/2014

OBJE

TCCHRIKE

Objection to Defendant's Motion to Reconsider

Melissa Moody

4/25/2014
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Case: CR-MD-2013-0014237 Current Judge: Melissa Moody
Defendant: Jones, Kentsler L

State of Idaho vs. Kentsler L Jones
Date

Code

User

5/9/2014

DCHH

TCHOCA

Hearing result for Pretrial Conference scheduled Melissa Moody
on 05/09/2014 11 :00 AM: District Court Hearing
Held
Court Reporter: Tiffany Fisher
Number of Transcript Pages for this hearing
estimated: 50

HRVC

TCHOCA

. Hearing result for Jury Trial scheduled on
Melissa Moody
05/20/2014 08:30 AM: Hearing Vacated 2 Days

HRSC

TCHOCA

HRSC

TCHOCA

Judge

Hearing Scheduled (Pretrial Conference
08/15/2014 11 :00 AM)

Melissa Moody

Hearing Scheduled (Jury Trial 08/26/2014 08:30 Melissa Moody

AM) 2 Days
5/13/2014

NOTC

CCMEYEAR

Notice of Jury Trial and Pre-Trial Conference and Melissa Moody
List of Alternate Judges {PTC 08/15/14 @ 11 :00
am JT 08/26/14@ 8:30 am)

8/15/2014

DCHH

CCMEYEAR

Hearing result for Pretrial Conference scheduled Melissa Moody
on 08/15/2014 11 :00 AM: District Court Hearing
Held
Court Reporter: Tiffany Fisher
Number of Transcript Pages for this hearing
estimated: less than 25

GPA

CCMEYEAR

Guilty Plea Advisory

Melissa Moody

PLEA

CCMEYEAR

A Plea is entered for charge: - GT (118-8004C
{F}{2} Driving Under the Influence
Excessive-(Second or Subsequent Offense))

Melissa Moody

HRVC

CCMEYEAR

Hearing result for Jury Trial scheduled on
Melissa Moody
08/26/2014 08:30 AM: Hearing Vacated 2 Days

HRSC

CCMEYEAR

Hearing Scheduled (Sentencing 10/17/2014
09:00AM)

Melissa Moody

8/18/2014

PS101

CCMEYEAR

Pre-Sentence Investigation Evaluation Ordered

Melissa Moody

10/17/2014

DCHH

CCMEYEAR

Hearing result for Sentencing scheduled on
Melissa Moody
10/17/2014 09:00 AM: District Court Hearing Heh
Court Reporter: Tiffany Fisher
Number of Transcript Pages for this hearing
estimated: less than 25

FIGT

CCMEYEAR

Finding of Guilty (118-8004C {F}{2} Driving Under Melissa Moody
the Influence Excessive-(Second or Subsequent
Offense))

OSOL

CCMEYEAR

Order Suspending Drivers License Driver License Melissa Moody
2 Years

JAIL

CCMEYEAR

Sentenced to Jail or Detention (I 18-8004C {F}{2} Melissa Moody
Driving Under the Influence Excessive-(Second or
Subsequent Offense)) Confinement terms: Jail:
30 days. Credited time: 298 days. Discretionary:
60 days.
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Case: CR-MD-2013-0014237 Current Judge: Melissa Moody
Defendant: Jones, Kentsler L

State of Idaho vs. Kentsler L Jones
Date

Code

User

10/17/2014

PROB

CCMEYEAR

Probation Ordered (I 18-8004C {F}{2} Driving
Melissa Moody
Under the Influence Excessive-(Second or
Subsequent Offense)) Probation term: 5 years O
months O days. (Felony Probation & Parole)

SNPF

CCMEYEAR

Sentenced To Pay Fine 285.50 charge:
118-8004C {F}{2} Driving Under the Influence
Excessive-(Second or Subsequent Offense)

Melissa Moody

DSBC

CCMEYEAR

Dismissed by the Court (118-705 Arrests &
Seizures-Resisting or Obstructing Officers)

Melissa Moody

STAT·

CCMEYEAR

STATUS CHANGED: closed pending clerk action Melissa Moody

ORDR

CCMEYEAR

Custody Order

Melissa Moody

HRSC

CCMEYEAR

Hearing Scheduled (Review 10/21/2014 03:30
PM)

Melissa Moody

JAIL

CCMEYEAR

Sentenced to Jail or Detention (118-8004C {F}{2} Melissa Moody
Driving Under the Influence Excessive-(Second or
Subsequent Offense)) Confinement terms: Jail:
30 days. Credited time: 298 days. Discretionary:
79 days. Penitentiary determinate: 2 years.
Penitentiary indeterminate: 3 years .

RESR

PRMEZAEJ

10/21/2014

DCHH

CCMEYEAR

Hearing result for Review scheduled on
Melissa Moody
10/21/2014 03:30 PM: District Court Hearing Hel<
Court Reporter: Tiffany Fisher
Number of Transcript Pages for this hearing
estimated: less than 25

10/22/2014

ORDR

CCMEYEAR

Custody Order
[file stamped 10/21/2014]

Melissa Moody

ORDR

CCMEYEAR

Order to Report to Probation Department
[file stamped 10/21/2014]

Melissa Moody

ORDR

CCMEYEAR

Order for Restitution and Judgment- $100.00

Melissa Moody

10/23/2014

JCOP

DCHOUSKN

Judgment Of Conviction, Suspended Sentence & Melissa Moody
Order Of Probation

1,1/3/2014

NOTA

TCLANGAJ

NOTICE OF APPEAL

Melissa Moody

APSC

TCLANGAJ

Appealed To The Supreme Court

Melissa Moody

11/4/2014

ORDR

CCTHIEBJ

Order Appointing State Appellate Public Defender Melissa Moody
on Direct Appeal

12/23/2014

NOTC

TCWEGEKE

Notice of Transcript Lodged - Supreme Court No. Melissa Moody
42664

Judge

. Restitution Recommended by the Prosecutor's
office. 100.00 victim# 1

Melissa Moody
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.

..

Approved

BOISE POLICE ~EPT.
"' (
' .

BCAO

\

.

Location

9?H/G/Lli!J
Mp.-1,,~.-,..,,,,B'"L:""_____

H~J
Date

Coda Section

~-A_D_A__ County, Idaho.

71/7
Serial #/Address.

Officer/Party

,Po v~eoePT.

Date

Witnessing Officer
Serial #/Address
Dept.
THE STATE OF IDAHO TO THE ABOVE NAMED DEFENDANT:
You are hereby summoned to appear before the Clerk of the Magistrate's Court of the
District Court of
ADA
County,
BOIS~
, Idaho;·
located at
200 W. F!Zk:TREET
on or after
20
but on or before.
/()/
, 20
at 8 A.M.:4 ~clock .e_M.

L5 ,

/(J'-J'if;

I acknowledge receipt of this. summons an

,

J.;:i-;.

ted.

r

NOTICE:. See reverse side of your copy for PENALTY and ebMPLIANCE Instructions.

COURT COPY VIOLATION #1

· Ill O

t'3- lll ~ J1

000007
\

FILED

P.M._ _ _ __

OCT 2 5 2013

PLEASE PRINT

CHRISTOPHER D. RICH, Clerk

(If defendant is a minor, a form must also be completed
by parent or legal guardian)

By LISA POSEY
DEPUTY

CASENo.lrv1D-/

3-14-2.31

APPLICATION FOR PUBLIC DEFENDER

Defendant's Name

<~c,.,. €«,c:;-< ~

XXX-XXSecu

f

as

digits only) Birth

fu/ ay/Year)

c::;. •
P.O. Box

City

f\3C]Q lo

' Mailing Address (if different f~om above)
City

Work Phone

Zip Code

State

Message Phone

State

Zip Code

EMPLOYMENT
Name of Current or Last Employer

1'.o:c.&:
City
A l?,1~ --BegTriDate

End Date

.., e
State
2:=

a

Time on the Job

Phone

Phone
Zip Code

'Z {)

Hours Per Week

9.:zs

Paid by the month D hour ~ a t e of Pay$_ __,....,_"-'-

City

Zip Code

State
Time on the Job

Begin Date
Paid by t.he m

rD

Hours Per week

Rate of Pay$

- - - - - - - - - - - - - - $._ _ _ _ _ __
Date Unemployment Date Unemployment
Monthly Unempl. (or
Benefits Began
Benefits Terminate
(anticipated income)
(or will begin)

FINANCIAL
No. Children You Are Supportin~onthly Support$_ _ _ _ _ No. Children Living With You _ _ A g e s - - - - - - - Child Support Current? YesO No D

Amount in Arrears$

No. Adults Living With You __ Relationships------

ASSETS
Rent Dor OwnO

Your Home

Equity in Home

$

Mortgage Loan Balance

Equity In Other Land or Property

$

Property Loan Balance

$

Vehicle Loan Balance

Year and Make of Vehicle(s) _ _ _ _ __
Equity in Vehicle(s)
Cash on Hand

$

! lu

Cash in Checking Accoun~
Name of Bank
b/ .ells ~"--;> c>
Cash In Savings Acco'unts
Name of Bank _ _ _ _ _ _ _ _ _ __

$

-t/5u

Other A s s e t s - - - - - - - - - - -

$

,:-

I

$

4J/+:

Checking Acct. No.
Savings Acct. No.

$

Continued on Reverse
APPLICATION FOR PUBLIC DEFENDER - 1

000008
[REV 10-2011]

'

HOUSEHOLD MONTHLY INCOME

\

HOUSEHOLD MONTHLY DEBTS

Your Wages (Take-home, Before Garnishments)

$

Spouse's Wages (Take-home)

t,oo

2j1

Rent or Mortgage Paid By You

$

$

Car Payment

$

Other Household Member Wages

$

Food

$

l!o

A.F.D.C.

$

Utilities

$

/~·

Social Security

$

Transportation

$

Bi>

S.S.I. I S.S.D.

$

Auto Insurance

$

Unemployment Insurance

$

Day Care

$

Veterans Benefits

$

Educational Loans

$

Retirement/Pension

$

Credit Cards

$

Child Support/Alimony

$

Medical

$

Other

$

Child Support/Alimony

$

Court Fines

$

Other

$

Total Monthly Debts

$

$

Total Monthly Income

z~

Amount of money remaining at the end of each month $

STATE OF IDAHO
County of Ada

Zip Code

State

b loj

Who will assist you financially?

Phone

City

.~-0~

~

If you are under legal age, who is your parent or guardian?

Name

•

Name
City

Phone
State

Zip Code

)
) ss.
)

I am requesting that a lawyer be appointed to represent me, and I understand that I may be required to reimburse the public defender at the end
of my ase. I swear under penalty of perjury that the answers above are true ana correct to the best of my knowledge.

Date

~-.,.~""','"''--SUBSCRIBED and SWORN to before me on _/:....;:()a....,_h_<_,...:::;;

{ """9

APPLICATION FOR PUBLIC DEFENDER· 2

[REV 10-2011]
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~rida;~-@c:~25, ~013
CHRISTOPHER D. RICH, CLERK OF THE COURT
BY: LISA POSEY
DEPUTY CLERK

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
MAGISTRATE DIVISION
)

STATE OF IDAHO,
Plaintiff.

~

vs.

Case No: CR-MD-2013-0014237

) NOTICE OF APPOINTMENT OF PUBLIC DEFENDER
) AND SETTING CASE FOR HEARING

Kentsler Lee Jones
556 Rossi St
Boise, ID 83706

~

o"Ada

~ Boise

D Eagle

D Garden City D Meridian

)
Defendant.

---------------------

)

TO: Ada County Public Defender
YOU ARE HEREBY NOTIFIED that you are appointed to represent the defendant in this cause, or in the District Court
until relieved by court order. The case is continued for:

BC Pretrial Conference ... .Tuesday, November 19, 2013
Judge:
Thomas Watkins

.... 03:15 PM

Jury Trial. ... Thursday, December 12, 2013 .... 08:15 AM
Judge:
Thomas Watkins
BONDAMOUNT: - - - - -

The Defendant \s: D In Custody

D Released on Bail

D ROR

TO: The above named defendant
IT HAS BEEN ORDERED BY THIS COURT that the defendant is to contact the Ada County Public Defender's
Office at 200 W. Front Street, Room 1107, Boise, Idaho 83702. Telephone: (208) 287-7400. If the defendant is unable to
post bond and obtain his/her release from jail, that the proper authorities allow the defendant to make a phone call to the
Ada County Public Defender.
IT HAS BEEN FURTHER ORDERED: That the parties, prior to the pre-trial conference, complete and comply
with Rule 16 I.C.R. and THAT THE DEFENDANT BE PERSONALLY PRESENT AT BOTH THE PRE-TRIAL
CONFERENCE AND/ OR THE JURY TRIAL: FAILURE TO APPEAR AT EITHER THE PRE-TRIAL CONFERENCE OR
THE JURY TRIAL WILL RESULT IN A BENCH WARRANT FOR THE DEFENDANT'S ARREST.
I hereby certify that copies of this Notice were served as follow on this date of r ay, October 25, 2013.
Defendant:

Maile

Hand Delivered

~ Signature~"""""--""""7~:.-=i!,.4,:----===-'{:._phone

Prosecutor:

Interdepartmental Mail

Public Defender:

<t,Jf?)

949: ~

c)

l

Interdepartmental Mail

.J_

Cite Pay Website: https://www.citepayusa.com/payments
Supreme Court Repository: https://www.idcourts.us

000010
NOTICE OF APPOINTMENT OF PUBLIC DEFENDER

N0·----;~:--~4~/~La

A.M. _ _ _ _
FIL~

ADA COUNTY PUBLI'"' .a>EFENDER
.... Attorneys for Defendant
200 West Front Street, Suite 1107
Boise, Idaho 83702
Telephone: (208) 287-7400
Facsimile: (208) 287-7409

:;~

OCT 30 2013
CHRISTOPHER D. RICH, Clerk
By MAURA OLSON
DEPUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Plaintiff

vs.

Case No. CR-MD-2013-0014237
REQUEST FOR DISCOVERY

KENTSLER LEE JONES,
Defendant.

TO:

THE STATE OF IDAHO, Plaintiff, and to BOISE CITY PROSECUTING
ATTORNEY:
PLEASE TAKE NOTICE, that the undersigned, pursuant to ICR 16, requests discovery

and photocopies of the following information, evidence, and materials:
1) All unredacted material or information within the prosecutor's possession or
control, or which thereafter comes into his possession or control, which tends to
negate the guilt of the accused or tends to reduce the punishment thereof. ICR
16(a).
2) Al!Y unr~dacted: relevant. wtjtf:en or recorded statements made by the defendant,
or copies thereof, within -the possession, custody or control of the state, the
existence of whicli is known or is available to the prosecuting attorney by the
exercise of due diligence; and also the substance of any relevant, oral statement
made by the defendant whether before or after arrest to a peace officer,
prosecuting attorney or the prosecuting attorney's agent; and the recorded
testimony of the defendant before a grand jury which relates to the offense
charged.
3) Any unredacted, written or recorded statements of a co-defendant; and the
substance of any relevant oral statement made by a co-defendant whether before
or after arrest in response to interrogation by any person known by the codefendant to be a peace office or agent of the prosecuting attorney.
4) Any prior criminal record of the defendant and co-defendant, if any.
5) All unredacted documents and tangible objects as defined by ICR 16(b)(4) in the
possession or control of the prosecutor, which are material to the defense,
:_ intende_d f<;>r use by:the~prosecutor or obtained from or belonging to the defendant
.or co-defendant.
REQUEST FOR DISCOVERY, Page 1

000011

6) All reports of physical or mental examinations anu of scientific tests or
experiments within the possession, control, or knowledge of the prosecutor, the
existence of which is known or is available to the prosecutor by the exercise of
due diligence.
7) · A ·written list of the names, addresses, records of prior felony convictions, and
written or recorded statements of all persons having knowledge of facts of the
case known to the prosecutor and his agents or any official involved in the
· · investigatory process of the case.
8) A written summary or report of any testimony that the state intends to introduce
pursuant to rules 702, 703, or 705 of the Idaho Rules of Evidence at trial or
hearing; including the witness' opinions, the facts and data for those opinions, and
the witness' qualifications.
9) All reports or memoranda made by police officers or investigators in connection
with the investigation or prosecution of the case, including what are commonly
referred to as "ticket notes."
10) Any writing or object that may be used to refresh the memory of all persons who
may be called as witnesses, pursuant to IRE 612.
ll)Any and all audio and/or video recordings made by law enforcement officials
during the course of their investigation.
12) Any evidence, documents, or witnesses that the state discovers or could discover
, with due diligence after complying with this request.
The undersigned further requests written compliance within 14 days of service of the
within instrument.
DATED, Wednesday, October 30, 2013.

Attorney for Defendant

CERTIFICATE OF MAILING

I HEREBY CERTIFY, that on Wednesday, October 30, 2013, I mailed a true and
correct copy of the within instrument to:
BOISE CITY PROSECUTING ATTORNEY
Counsel for the State of Idaho

by placing said same in the Interdepartmental Mail.

REQUEST FOR DISCOVERY, Page 2
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·NOV D1 2013
CHRISTOPHER D. RICH, Cieri~
By KATRINA CHRISTENSEN •
Dl:PUl't

CARY COLAIANNI
BOISE CITY ATTORNEY
Christine Starr
Assistant City Attorney
BOISE CITY ATTORNEY'S OFFICE
P.O. Box 500
Boise, Idaho 837.01-0500
Telephone: (208) 384-3870
Idaho State Bar No. 6795

-.

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

THE STATE OF IDAHO,
Plaintiff,
V.

KENTSLER LEE JONES,
Defendant,

__________

)
)
)
)
)
)
)
)
)
)

Case No. CR-MD-2013-0014237

RESPONSE TO REQUEST
FOR DISCOVERY
"\:

·,

COMES NOW, the state ofldaho", by and through Christine Starr, Assistant City
Attorney, and submits the following Response to Request for Discovery in compliance with
Idaho Criminal Rule 16. Wherein, the State has furnished the following information, evidence,
and materials:
1. Copies of:

Idaho Drivers License Record(s)
Boise Police Department General Report DR# 2013-322489
Boise Police Department Field Sobriety Test Report DR# 2013-322489
Boise Police Department Narrative Report DR# 2013-322489 by Ofc. Gibson
Boise Police Department Narrative Report DR# 2013-322489 by Ofc. Martinez
Boise Police Department Narrative Report DR# 2013-322489 by Ofc. Short
Boise Police Department Supplemental Report DR# 2013-322489 by Ofc. Crist
Ada County Sheriff/Boise Police Property Invoice(s)
Boise Police Department General Photo Log by Ofc. Gibson
000013
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Boi_se Police Department Report Photo by Ofc. Gibson
Vehicle Disposition Report
Suspension Advisory Form
Probable Cause Affidavit in Support of Arrest and/or Refusal to Take Test
, Boise Police Department Idaho Uniform Citation 1560410
·
Ada County Law Enforcement Arrest Record

2. Defendant advised of existence and allowed access to when available:
Audio Tape and/or Digital Audio Recording(s)
Item(s) listed on Ada County Sheriff/Boise Police Property Invoice(s) ,

3. Audio and/or video recordings:
If the citation, police report, discovery response or any other materials provided in
discovery reflect the existence of audio or video recording(s), you may access such
recording(s) by:
a) Using the "Audio Request" link on your JusticeWeb Active Cases webpage
for this case. *This is the easiest and preferred method.
'
b) Sending an email request to BCAO@cityofboise.org including the case number
and the name of the defendant.
c) Contact the legal secretary for the undersigned to make arrangements to do one of
the following:
1. Have the digital audio and/or video tape sent electronically to our secure
JusticeWeb program for you to download to your local machine. You will be
notified via email when it is ready to download.
2. Listen and/or view the audiotape, videotape, and/or CD at the Boise City
Attorney's Office.
3. Make or obtain a copy of the audio file, video file or compact disc at our
office using, our high-speed dubbing machine, or downloading the file to a CD
or USB drive.

4. Results of examination(s) and/or tests:
Blood results pending.

- 5. The State intends to call as witnesses:
Idaho State Police Forensic Lab Representative, PO Box 700, Meridian, _ID· 83680
(208) 884-7170
Rachel Cutler and/or Designee, Idaho State Police Forensic Lab Representative, PO
Box 700, Meridian, ID 83680 (208) 884-7170
Deputy D. Zuberer Ada #4478, Ada County Sheriffs Office, 7200 Barrister Dr.
Boise, ID 83704, (208) 577-3000
Officer Adam R Crist Ada· #805, Boise Police Department, 333 N. Mark Stall
Place Boise, ID 83704, (208) 570-6000
Officer Daniel Muguira # 845, Boise Police Department, 333 N. Mark Stall Place
Boise, ID 83704, (208) 570-6000
000014
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Officer Robert D. Gibson Ada #747, Boise Police Department, 333 N. Mark Stall
Place Boise, ID 83704, (208) 570-6000
Officer Rod A. Short Ada #701, Boise Police Department, 333 N. Mark Stall Place
Boise, ID 83704, (208) 570-6000
Officer Steve Martinez Ada # 806, Boise Police Department, 333 N. Mark Stall
Place Boise, ID 83704, (208) 570-6000
Representative from Ada County Paramedics, 370 North Benjamin Lane, Boise,
, Idaho, 83704, (208) 287-2962
Representative of St. Alphonsus Regional Medical Center, 1055 N. Curtis Road,
Boise, Idaho, 83704, (208) 367-2121

. *And any other individuals identified in the discovery materials.
6. Expert witnes·s disclosure:

The State may call and elicit direct and/or rebuttal testimony from the scientist
who conducted the .toxicology analysis of Defendant's sample. If called, the expert
will testify regarding the analysis of toxicology samples of (blood/urine). The exp~rt
may also testify to the following topics, though this is not meant to be an ~xhaustive
list:
· a) Any and all topics covered in the Analytical Methods used for the toxicological
analysis of Defendant's sample.
b) How the analysis instrument(s) 9perate, this includes but is not limited to:
1.
the ELISA screening instrument: •
.•
11.
the gas chromatograph/mass spectrometer (GC/MS); and
111.
the liquid chromatograph/triple-quadrupole mass spectrometer ,
(LC/MS/MS).
c) How the scientist ensures that the instrument(s) are working properly.
d) Issues relating to measurement of uncertainty, if the sample was tested for blood
alcohol content.
e) Any issues raised by defense CO)Jl:lsel that are not known to the ,State at this time.
7.

'
.
Officer certification
and training records:
a) Boise Police Department Officer Certification Records for the Lifeloc FC20
and/or Intoxilyzer 5000 Series instruments may be obtained at:
http://cityattomey.cityofboise.org/office-of-the-city-attorney/breath-alcohol- ·
documents/
'
b) Defense counsel may submit a specific written request to the POST Academy care
of Trish Christy, 700 S. Stratford Drive, Meridian, Idaho 83642 for information
regarding a specific officer's training history, including which year (color) of
N.H.T.S.A. training manual was used and if/when the officer may have taken a
refresher training. If. counsel has questions regarding the request, they may
contact Ms. Christy at ~08-884-7253 .

.
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8. Criminal histories:
The Idaho criminal history for Defendant and/or witnesses, if such history exists, can
be found using the on-line Idaho Supreme Court Data Repository at:
https://www.idcourts.us/repository/start.do

9. Idaho Criminal Rule 43.3 disclosure:
The State gives notice of its intent to use forensic testimony via video teleconference,
pursuant to Idaho Criminal Rule 43.3 for motion hearings and trial.

10. Other information:
There may be other relevant information or documents on this case contained in the
~
Court file.

11. Ongoing duty to supplement discovery:
The State recognizes its on-going duty to supplerr'i.ent this Response to Discovery
. · should additional evidence relevant to this case arise.

DATED t h i e o f October, 2013.

C · me Starr
As · stant City Attorney

- CERTIFICATE OF MAILING
.
{\~~"""
I HEREBY CERTIFY that on this
day of Oett56er, 2013, I served a true and

1-~\-

\--

correct copy of the foregoing by the method indicated below, and addressed to the following:
Gary Reedy
Ada County Public Defender
-200 W. Front Street, Room 1107
Boise, ID 83702

INTERDEPARTMENT MAIL
FACSIMILE
HAND DELIVER
_US MAIL
·
_7_li'ELECTRONIC to: pdreedgs@adaweb.net
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NOV O1 2013
CHAISiQPlil!R O. RICH, Clerk
~y KATRINA Ot-mleifiN8~N

CARY COLAIANNI
BOISE CITY ATTORNEY

~P\.IT'f

Christine Starr
Assistant City Attorney
BOISE CITY ATTORNEY'S OFFICE
P.O. Box 500
Boise, Idaho 83701-0500
Telephone: (208) 384-3870
Idaho State Bar No. 6795

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
Plaintiff,

v.
KENTSLER LEE JONES,
Defendant.

__________

)
)
)
)
)
)
)
)
)
)

Case No. CR-MD-2013-0014237

REQUEST FOR DISCOVERY

TO: Gary Reedy:
. PLEASE T ~ NOTICE that the undersigned, pursuant to Rule 16 of the Idaho
Criminal Rules, requests discovery and inspection of the following information, evidence and
J

materials:

DOCUMENTS AND TANGIBLE OBJECTS -- Books, papers, documents,
photographs, tangible objects or copies or portions thereof, which are within the possession,
custody or control of the defendant, and which the defendant intends to introduce in evidence at
trial.

i

REPORTS OF EXAMINATION AND TESTS -- Any results or reports of physical

or mental examinations and of scientific tests or experiments made in connection with this case,
or

cop1~s

thereof,

within

the

possession · or

control

of

Defendant,

which

defendant intends to introduce in evidence at the trial, or which were prepared by a000017
witness
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whom Defendant intends to call at the trial when the results or reports relate to testimony of the .
t

witness.
3.

DEFENSE WITNESSES - Name(s), address(es), and phone number(s) o~ any

witnesses Defendant intends to call at trial.
4._ EXPERT WITNESSES-Name(s), address(es), and phone number(s) of any expert
witness J:?efendant intends t6 call at trial_. With respect to each expert witness, please provide a
written summary describing the testimony the witness intends to introduce, including the
witness's opinions, the facts and data for those opinions, and the witness's qualifications.
The undersigned further requests permission to inspect and copy said information,
evidence and materials prior to the 13th day of November, 2013, at a time and place mutually
agreeable to the parties hereto.
FURTHER, please take notice that the undersigned prosecutor, pursuant to Idaho Code
'
Section 19-519, demands the defendant
to serve, within ten (10) days, upon the prosecutor, a

written notice of defendant's intention to offer alibi. Such notice shall state the specific place or
places at which the defendant claims to have been at the time of the alleged offense and the
names and addresses of the witnesses upon whom he intends to rely to establish such alibi.
YOU ARE FURTHER notified of the requirement to disclose any additional witnesses

. '

promptly_to the prosecutor named below as they become known to you.

D A T E D ~ of October, 2013.

.

•

.

istine Starr
ssistant City Attorney

REQUEST FOR DISCOVERY - 2
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CERTIFICATE OF MAILING
~

I HEREBY CERTIFY that ~n this

1"-r

..

day of ~ 0 1 3 , I served a true and

correct copy of the foregoing by the method indicated below, and addressed to the following:
Gary Reedy
Ada County Public Defender
200 W. Front Street, Room 1107
Boise, ID 83702
INTERDEPARTMENT MAIL
FACSIMILE
HAND DELIVER .
US MAIL
flLECTRONIC to:. pdreedgs@adaweb.net
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF .t(~'A 19 2013
STATE OF IDAHO,
Plaintiff,

vs.

)

MAGISTRATE MINUTES/ NO~ifB(,~Mm~· Clerk

)

D PRE-TRIAL MEMORANDUM

DEPUTY

)
)

kwl?'tb~Pr/er ~

Event Scheduled:

---------------)

_fi
______

-=---------

)
---------------)
)

Judge;-"f~

---------------)

Case C a l l e d : - - - - - - - - - -

Defendant.

2_

Case Number:~==:----\-'-~--=-¥)=----/-='3_----'/i'--'q'---'~"---...;;...3........

Clerk:

Q3
D In Chambers

)

_______________ ) D

Interpreter:--------,,----------

rr...&-,-y_ _ _ _ PD I Private _ _{;__~,._..:....,:;...:~'----""""/
_ _ _ __
D AC ~BC D EA D GC D MC --=-~-~;_.
Defendant:

D Present D Not Present D

In Custody

D PD Appointed D PD Denied D Waived Attorney

D

Defendant failed to appear. Bond forfeited/ROR revoked. Bench Warrant issued. Bond $ - - - - - - - -

D
D

Advised of Rights

D

D Guilty Plea / PV Admit D Written Guilty Plea D No Contact Order

Not Guilty

Bond$_ _ _ _ _ __

D Pre-Trial Release Order D Provide

- - - - - - - - - Evaluation

------------------------ D

Release Defendant, This Case Only

NOTICE OF HEARING

D

Sentencing on _ _ _ _ _ _ _ _ _ _ _ _ _ at _ _ _ _ am/pm w/ Judge _ _ _ _ _ _ __

D Court Trial Conference on

'Y\

\--:-1-L\--at '2:~5.nB,, Judge-V\---,-t-d-~-l(D-

.£re-Irial I Jury Trial on \.....-\~.,,....-~~[

e_______
D

a t - - - = - am/pm w/ Judge

on

at

am/pm w/ Judge _ _ _ _ _ _ __

Contact the Ada County Public Defender, 200 W. Front St., Rm. 1107, Boise, ID 83702, telephone (208)287-7400.

You must appear as scheduled above. Failure to do so will result in a warrant being issued for your arrest,
or default judgment may be entered if you are charged with an infraction.
ADA COUNTY COURTHOUSE, 200 W. FRONT ST., BOISE, ID 83702

I hereby certify that copies of this notice were served as follows:
Defendant:

Hand Delivere~ Via Counsel

Defense Atty:

Hand Delivered~

Prosecutor:

Hand Delivered ' /

D

Signature-----~-'---'------+-----

-
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NOV 19 2013
CHRISTOPHER D. RICH Clerk
By KATRINA CHRISTENSEN
'

DEPUTY

CARY COLAIANNI
BOISE CITY ATTORNEY
Christine Starr
Assistant City Attorney
BOISE CITY ATTORNEY'S OFFICE
P.O. Box 500
Boise, Idaho 83701-0500
Telephone: (208) 384-3870
Idaho State Bar No. 6795
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

THE STATE OF IDAHO,
; · Plaintiff,

v.
KENTSLER LEE JONES,
Defendant.

__________

)
)
)
)
)
)
)
)
)
)

Case No. CR-MD-2013-0014237

SUPPLEMENTAL RESPONSE TO
REQUEST FOR DISCOVERY

COMES NOW, the state of Idaho, by and through Christine Starr, Assistant City
Attorney: and submits the following Supplemental Response to Request for Discovery:
The State has complied with such request by furnishing the following additional
information, evidence, and/or materials:
1. Additional Witnesses:

Angie Wetherelt Evidence Technician, Idaho State Police, Forensic Services, 700
S. Stratford Ste. 125 Meridian, ID 83642, (208) 884-7170
Candy Zeleny, St. Alphonsus Regional Medical Center, 1055 N. Curtis Rd., Boise,
Idaho, 83706, (208) 367-2121
Mariah Lewis or designee, Ada County Sheriffs Office, 7200 Barrister Dr. Boise,
ID 83704, (208) 577-3000
: . Mickey Hall or designee, Idaho State Police, Forensic Services, 700 S. Stratford Ste.
125 Meridian, ID 83642, (208) 884-7170
000021
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Natasha Wheatley or designee, Idaho State Police, Forensic Services, 700 S.
Stratford Ste. 125 Meridian, ID 83642, (208) 884-7170
Rachel Cutler or designee, Idaho State Police, Forensic Services, 700 S. Stratford
Ste. 125 Meridian, ID 83642, (208) 884-7170
2. Disclosure:

Idaho State Police Forensic Services Volatiles Analysis Report by Rachel Cutler
Idaho State Police Blood Alcohol Restitution
Curriculum Vitae of Rachel Cutler
Ada County Sheriffs Office Affid~vit Re: Evidence
Idaho State Police Forensic Services Toxicology Submittal Form

3. Results of examination and tests:

Blood Results:
Ethyl Alcohol: 0.207 g/100 cc blood

. DATED this ~ a y ofNovetnber, ;013.

·stine Starr
ssistant City A~omey

.

CERTIFICATE OF MAILING

.

I HEREBY CERTIFY that on this

)O...J'l
VI''

.

'

day of November, 2013, I served a true and

I

correct copy of the foregoing by the method indicated below, and addressed to the following:
Cassandra G. Gray
Ada County Public Defender
200 W. Front Street, Room 1107
Boise ID 83702

7

US MAIL
INTERDEPARTMENT MAIL
FACSIMILE
HAND DELIVER
ELECTRONIC To:

SUPPLEMENTAL RESPONSE TO REQUEST FOR DISCOVERY - 2
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
STATE OF IDAHO, ADA COUNTY, MAGISTRATE DIVISION
PROBABLE CAUSE FORM

STATE OF IDAHO

CASE NO.

vs.

CLERK

~~

DATE
CASE ID.

M.o- A3- I '-l;Y&?
\.\ • ~Q.n

\f.t:1

l ~ / /~ / 2013

th,o~

)~I~\:>

TIME \

\c,;

BEG. \

LD SY~

COMPLAINING WITNESS _ _ _ _ _ _ _ _ __

COURTROOM___dO"-----'lf_ _ END ' \

JUDGE

STATUS

0
0
0
0
0
0
0

~

BERECZ
BIETER
CAWTHON
COMSTOCK
DAY
GARDUNIA
HARRIGFELD
HAWLEY
HICKS

0
0
0
0
0
0
0
0
0

MacGREGOR-IRBY
MANWEILER
McDANIEL
MINDER
OTHS
REARDON
STECKEL
SWAIN
WATKINS

0
0
COMMENTS

0

AGENT'S WARRANT

0

RULE 5lB)

0

FUGITIVE

0

MOTION & ORDER TO CONSOLIDATE

PROBABLE CAUSE FORM

i

STATE SWORN
PC FOUND

COMPLAIH'f S1G"4EQ

i
0

AMENDED COMPLAINT SIGNED
AFFIDAVIT SIGNED
JUDICIAL NOTICE TAKEN
NO PC FOUND
EXONERATE BOND
SUMMONS TO BE ISSUED
WARRANT ISStD
BOND SET $lY2'rn:)Q
NO CONTACT

0
0

D.R.#
DISMISS CASE
IN CUSTODY

0
0
0
0

lbd"S

'
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DEC 12 2013

DR# 13-322489

CHRISTOPHER D. RICH, Clerk
By STORMY McCORMACK
DEPUTY

GREG H. BOWER
Ada County Prosecuting Attorney
Kari L Higbee
Deputy Prosecuting Attorney
200 W. Front Street, Room 3191
Boise, Idaho 83702
Telephone: (208) 287-7700

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
Plaintiff,
vs.
KENTSLER LEE JONES,
Defendant.

__________

)
)
)
)
)
)
)
)
)

Case No. CR-MD-2013-0014237
AMENDED
COMPLAINT
Jones's

PERSONALLY APPEARED Before me tllis ~ a y of December 2013, Kari L
Higbee, Deputy Prosecuting Attorney, in and for the County of Ada, State of Idaho, who,
being first duly sworn, complains and says: that KENTSLER LEE JONES, on or about the
5th day of October, 2013, in the County of Ada, State of Idaho, did commit the crimes of: I.
OPERATING A MOTOR VEHICLE WHILE UNDER THE INFLUENCE OF
ALCOHOL, EXCESSIVE ALCOHOL CONCENTRATION, FELONY, I.C. §18-8004C
and II. RESISTING OR OBSTRUCTING OFFICERS, MISDEMEANOR, I.C. §18-705 as
follows:

AMENDED COMPLAINT (JONES), Page 1

000024
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COUNTI
That the Defendant, KENTSLER LEE JONES, on or about the 5th day of October,
2013, in the County of Ada, State of Idaho, did drive and/or was in actual physical control
of a motor vehicle, to-wit: a maroon 2005 Pontiac Grand Am, on or at Capitol near Main
Street, while under the influence of alcohol with an alcohol concentration of .20 or more towit, .207, as shown by an analysis of his blood while having pled guilty to or having been
found guilty of one or more violations of I.C. §18-8004 or of a substantially conforming
foreign statute in which the person has had an alcohol concentration of .20 or more within
five years.

P~loJ; \\ ·,i · \}

;/Jt,-h j( t3

COUNT II

re

I

Z.. {2,

That the Defendant, KENTSLER LEE JONES, on or about the 5th day of October,
2013, in' the County of Ada, State of Idaho, did willfully resist, obstruct and/or delay a
public officer, to-wit: Boise Police Officer Short, in the discharge of a duty of his office, by
refusing to obey lawful commands to pull over.
All of w~ich is contrary to the form, force and effect of the statute in such case and
against the peace and dignity of the State of Idaho.
Said Complainant therefore prays that a Warrant issue for the arrest of the Defendant
and that KENTSLER LEE JONES, may be dealt with according to law.
GREG H. BOWER
Ada County Prosecutor

Deputy Prosecuting Attorney
SUBSCRIBED AND Sworn to before me this .jJ, day of December 2013.

AMENDED COMPLAINT (JONES), Page 2
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'oR # 13-322489
/'"s

CHRISTOPHER D. RICH, Clerk
By STOFlr.w McCOR?.!lA81<

OFFICER: GIBSON
AGENCY: Boise Police Department

D!::PUT'/

I

GREG H. BOWER
Ada County Prosecuting Attorney
Kari L Higbee
Deputy Prosecuting Attorney
200 W. Front Street, Room 3191
Boise, Idaho 83702
Phone: 287-7700
Fax: 287-7709

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

~

STATE OF IDAHO,

)
)
)
)
)
)

Plaintiff,
vs.
KENTSLER LEE JONES,

,~ - y-i.~SCase No. CR-MD-2013-0014237 o0)
ARREST WARRANT

J

Defendant.

ARRES.Tt...~
ADA COUNTY SHERIFF

Address: 556 ROSSI ST, BOISE, ID 83706
Sex: Male
Race: Unknown
Hair/Eyes: Black/Brown

,0f

Height: 6' Weight: 235 lbs

TO ANY SHERIFF, CONSTABLE, MARSHAL OR POLICEMAN IN THE
STATE OF IDAHO:

RECEIVED
Ada county Sheriff
WARRANTS

DEC 12 2013
ARREST WARRANT (JONES), Page 1
Gary Raney, Sheriff
BOISE, !DAHO

4/\
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'·
A COMPLAINT UPON OATH having been this day laid before me by Kari L

Higbee, Deputy Prosecuting Attorney, stating that the crimes of:

L OPERATING A

MOTOR VEHICLE WHILE UNDER THE INFLUENCE OF ALCOHOL, EXCESSIVE
ALCOHOL CONCENTRATION, FELONY, LC. §18-8004C and IL RESISTING OR
OBSTRUCTING OFFICERS, MISDEMEANOR, LC. § 18-705 have been committed, and
accusing KENTSLER LEE JONES thereof;
YOU ARE THEREFORE COMMANDED to immediately arrest the Defendant

named above at any time during the day or night, and to bring him before me at my office in
the County of Ada, or in case of my absence or inability to act, before the nearest or most
accessible Magistrate in Ada County.
DATED This ifl.day of

De~, 2013.

Magistrate Division
Bond$

/0°' OIJO. 0 "
RETURN OF SERVICE

I HEREBY CERTIFY ·that I served the foregoing Warrant by arresting the
:2c,JJt.,j
Defendant and bringing µ. ~
into Court this -:J. day of -:5:,,,e,1 t),,1"'26B.

(Deputy eri (State Policeman)
(City Policeman)

ARREST WARRANT (JONES), Page 2
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COMMITMENT FOR EXAMINATION AFTER APPEARANCE
THE WITHIN NAMED Defendant, having been brought before me under this

Warrant, is committed for examination to the Sheriff of Ada County, State of Idaho, and is
admitted to bail in the sum of$_ _ _ _ _ _ _ _, surety, cash or by undertaking of

tw<? sufficient sureties, and is committed to the custody of the Sheriff of Ada County until
such bail is given. This Cause is continued for further appearance until

day of

_ _ _ _ _ _, 2013.

Magistrate for the District Court
of the Fourth Judicial District,
Magistrate Division
ORDER OF RELEASE
TO THE SHERIFF OF ADA COUNTY, IDAHO:
YOU ARE HEREBY ORDERED to release the Defendant from your custody.
DATED: _ _ _ __

Magistrate for the District Court
of the Fourth Judicial District,
Magistrate Division
NCICENTRY:

(Additional Levels Inclusive)

D North West Shuttle (ID, WA, OR)

.

c::u(estem States OD, WA, OR, Mf, CA, WY, SD, ND, UT, CO,
AZ,NV)
.

D
BY:

Nationwide

(t4(-

DA1ED:

-111(M17

ARREST WARRANT (JONES), Page 3
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ADA COUNTY MAGISTRATE MINUTES

Kentsler L Jones

CR-MD-2013-0014237

Scheduled Event: Video Arraignment

01:30 PM

• 1 118-8004C F2 Driving Under the Influence Excessive-(Second or Subsequent Offense) F
• 2 118-705 Arrests & Seizures-Resisting or Obstructing Officers M

8, \ci'tkp

Case Called

Defendan~Present

__ Not Present

.---- Advised of Rights _ _ Waived Rights 4 D Appointed
__ Guilty Plea / PV Admit

N/G Plea

/sond $S),cro~
In Chambers

ROR
PT Memo

J II

•

Finish (

_ _ Waived Attorney

_ _ Advise Subsequent Penalty
__ Pay/ Stay

_ _ Written Guilty Plea

I 7 I/

~ In Custody

_ _ Payment Agreement

- - No Contact Order

&D(ct E §,:YJ

Release Defendant

000029
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,

)
)
)

Plaintiff,
vs.

)
)

KENTSLER L JONES
Defendant.

)
)

------------------

Case No. CR-MD-2013-0014237
PRETRIAL RELEASE ORDER
BOND$

5B:)~C)

The above-named defendant has been ordered, as a condition of bond, to the following:
Pretrial monitoring and/or supervision through Ada County Sheriffs Office Pretrial Services Unit (PSU)
pertaining to Court's order for:
Basic Monitoring Conditions:
129 Compliance with all standard conditions of pretrial release
129 No new crimes (Defendant must notify the PSU of all contact with Law Enforcement)
129 Periodic reporting to the PSU as determined by the Idaho Pretrial Risk Assessment
Instrument (IPRAI).
129 Maintain all Court Appearances.
129 Defendant must provide accurate information to the PSU
129 Defendant must notify the PSU of any and all changes in contact information
(address, phone, employment, emergency contact information, etc.)
129 No possession or consumption of illegal drugs
D No violation of No Contact Order or contact with alleged victim(s) - - - - - - - - No possession or consumption of alcohol or frequenting establishments where alcohol sales
are primary source of revenue
D Other:------------

R

Conditions of Supervision:

"J!! Alcohol Monitoring as determined post interview by the PSU to include urinalysis (U.A.),
·
D
D

ankle monitor (transdermal), or portable breath test
Q! Court determined: DUA
D Ankle Monitor
D Portable Breath Test
D Ankle monitor required prior to release from custody
Drug Monitoring via random urinalysis (UA)
GPS
D GPS installation required prior to release from custody
Other GPS Restrictions:

--------------------

Defendant must immediately call the PSU:

(208) 577-3444
7180 Barrister, Boise ID 83704

Monday through Friday_ 8:00am to 4:00pm
Defendant must pay alcohol monitoring and/or GPS monitoring fees thirty (30) days in advance. Any refund will be
processed upon removal. Defendant is responsible for all urinalysis fees at the time of testing. Defendant will follow
all pretrial program instructions given by the PSU.
If Defendant fails to comply with any of these terms, the PSU will promptly otify the Court

e alleged violation.

Defendant
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
MAGISTRATE DIVISION

STATE OF IDAHO,
Plaintiff.

)

~

vs.

Case No: CR-MD-2013-0014237

) NOTICE OF APPOINTMENT OF PUBLIC DEFENDER

if

Kentsler L Jones
) AND SETTING CASE FOR HEARING
556 Rossi St
Boise, ID 83706
)
Ada D Boise D Eagle D Garden City D Meridian
_ _ _ _ _ _D
__e_fe_n_d_a_nt_.- - - - - - - - - - TO: Ada County Public Defender
YOU ARE HEREBY NOTIFIED that you are appointed to represent the defendant in this cause, or in the District
Court until relieved by court order. The case is continued for:

Preliminary .... Friday, January 17, 2014 .... 08:30 AM
Judge:
Theresa Gardunia
BOND AMOUNT: - - - - -

The Defendant is: D In Custody

D Released on Bail

D ROR

TO: The above named defendant
IT HAS BEEN ORDERED BY THIS COURT that the defendant is to contact the Ada County Public Defender's
Office at 200 W. Front Street, Room 1107, Boise, Idaho 83702. Telephone: (208) 287-7400. If the defendant is unable to
post bond and obtain his/her release from jail, that the proper authorities allow the defendant to make a phone call to the
Ada County Public Defender.
IT HAS BEEN FURTHER ORDERED: That the parties, prior to the pre-trial conference, complete and comply
with Rule 161.C.R. and THAT THE DEFENDANT BE PERSONALLY PRESENT AT BOTH THE PRE-TRIAL
CONFERENCE AND/ OR THE JURY TRIAL: FAILURE TO APPEAR AT EITHER THE PRE-TRIAL CONFERENCE OR
THE JURY TRIAL WILL RESULT IN A BENCH WARRANT FOR THE DEFENDANT'S ARREST.

I hereby certify that copies of this Notice we!J.::.-rved as follows on this dat
Defendant:

Mailed
Clerk I date

Prosecutor:

~3, 2014.

Hand Delivered _ _ Signature
Phone (
)

Interdepartmental Mail

V,

Public Defender: Interdepartmental Ma~--

(.,,.- -::) /( \......-1
/

~1r, ~
Deput

NOTICE OF APPOINTMENT OF PUBLIC DEFENDER

1

I

Document11
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ADA COUNTY PUBLIL vEFENDER
Attorneys for Defendant
200 West Front Street, Suite 1107
Boise, Idaho 83702
Telephone: (208) 287-7400
Facsimile: (208) 287-7409

----~ :

NO, --__.P.WI~
t,_t;,/i.----

J"N \) 6 ,un
e,;11:-,•·
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL OISJ-JN(B~)':f~se~
Oil"" 1<,AiRINA Cl' v
THE STATE OF IDAHO, IN AND FOR THE COUNTY oW ADA oeput
~n'r!i.

STATE OF IDAHO,
Case No. CR-MD-2013-0014237

Plaintiff
vs.

MOTION FOR BOND REDUCTION

KENTSLER L JONES,I
Defendant.
COMES NOW, KENTSLER L JONES, the above-named defendant, by and through

counsel ANITA M.E. MOORE, Ada County Public Defender's office, and moves this Court for
its ORDER reducing bond in the above-~ntitled matter upon the grounds that the bond is so
unreasonably high that the defendant, who is an indigent person without funds, cannot post such
a bond, and for the reason that the defendant has thereby been effectively denied their right to
bail.
DATED, Monday, January 06, 2014.

ANI
Attorney for Defendant

CERTIFICATE OF MAILING

I HEREBY CERTIFY, that on Monday, January 06, 2014, I mailed a true and correct
copy of the within instrument to:
ADA COUNTY PROSECUTOR
Counsel for the State of Idaho
by placing said same in the Interdepartmental Mail.

J

MOTION FOR BOND REDUCTION
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:

ADA COUNTY PUBLIC DEFENDER
Attorneys for Defendant
200 West Front Street, Suite 1107
Boise, Idaho 83702
Telephone: (208) 287-7400
Facsimile: (208) 287-7409

N@ ..=,--••c-

AM. -- --·

ID • ' ' •

File»

P.M---+--

JAN O6 2014
CHRISTOPHER D. RICH, Clerk
C)" KATRINA CHRISTENSEN
0€PU1Y

IN THE DISTRICT COURT OF THE FOURTH .fflDICIAL DISTRICT OF
.

A.M.-

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Case No. CR-MD-2013-0014237

Plaintiff
vs.

NOTICE OF HEARING

KENTSLER L JONES,
Defendant.

TO:

THE STATE OF IDAHO, Plaintiff, and to ADA COUNTY PROSECUTOR:
YOU, AND EACH OF YOU, are hereby notified that the defendant will call for a

hearing on MOTION FOR BOND REDUCTION, now on file in the above-entitled matter, on
Friday, January 17, 2014, at the hour of 08:30 AM, in the courtroom of the above-entitled court,
or as soon thereafter as counsel may be heard.
DATED, Monday, January 06, 2014.

ANITA M.E. MOORE
Attorney for Defendant

CERTIFICATE OF MAILING

I HEREBY CERTIFY, that on Monday, January 06, 2014, I mailed a true and correct
copy of the within instrument to:
ADA COUNTY PROSECUTOR
Counsel for the State of Idaho
by placing said same in the Interdepartmental Mail.

NOTICE OF HEARING
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ADA COUNTY PUBLIC vEFENDER
Attorneys for Defendant
200 West Front Street, Suite 1107

NO.------;F;:iil~~~
,-""t(-____
_p.M

A.M.-

Boise, Idaho 83702

JAN O6 20\4

Telephone: (208) 287-7400
Facsimile: (208) 287-7409

$TOPKGR o. RICH, Clerk
CH:I KATRINA ~1'1~:'\1$iltN$1!N

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DlSTRicflo'F
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Plaintiff

Case No. CR-MD-2013-0014237
REQUEST FOR DISCOVERY

vs.
KENTSLER L JONES,
Defendant.

TO:

THE STATE OF IDAHO, Plaintiff, and to ADA COUNTY PROSECUTOR:
PLEASE TAKE NOTICE, that the undersigned, pursuant to ICR 16, requests discovery

and photocopies of the following information, evidence, and materials:
1) All unredacted material or information within the prosecutor's possession or
control, or which thereafter comes into his possession or control, which tends to
negate the guilt of the accused or tends to reduce the punishment thereof. ICR
16(a).
2) Any unredacted, relevant written or recorded statements made by the defendant,
or copies thereof, within the possession, custody or control of the state, the
existence of which is known or is available to the prosecuting attorney by the
exercise of due diligence; and also the substance of any relevant, oral statement
made by the defendant whether before or after arrest to a peace officer,
prosecuting attorney or the prosecuting attorney's agent; and the recorded
testimony of the defendant before a grand jury which relates to the offense
charged.
3). Any unredacted, written or recorded statements of a co-defendant; and the
substance of any relevant oral statement made by a co-defendant whether before
or after arrest in response to interrogation by any person known by the codefendant to be a peace office or agent of the prosecuting attorney.
4) Any prior criminal record of the defendant and co-defendant, if any.
5) All unredacted documents and tangible objects as defined by ICR 16(b)(4) in the
possession or control of the prosecutor, which are material to the defense,
intended for use by the prosecutor or obtained from or belonging to the defendant
or co-defendant.

REQUEST FOR DISCOVERY, Page 1
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6) All reports 01 physical or mental examinations and of scientific tests or
experiments within the possession, control, or knowledge of the prosecutor, the
existence of which is known or is available to the prosecutor by the exercise of
due diligence.
7) A written list of the names, addresses, records of prior felony convictions, and
written or recorded statements of all persons having knowledge of facts of the
case known to the prosecutor and his agents or any official involved in the
investigatory process of the case.
'
8) A written summary or report of any testimony that the state intends to introduce
pursuant to rules 702, 703, or 705 of the Idaho Rules of Evidence at trial or
hearing; including the witness' opinions, the facts and data for those opinions, and
the witness' qualifications.
9) All reports or memoranda made by police officers or investigators in connection
with the investigation or prosecution of the case, including what are commonly
referred to as "ticket notes."
10) Any writing or object that may be used to refresh the memory of all persons who
may be called as witnesses, pursuant to IRE 612.
ll)Any and all audio and/or video recordings made by law enforcement officials
during the course of their investigation.
12) Any evidence, documents, or witnesses that the state discovers or could discover
with due diligence after complying with this request.
The undersigned further requests written compliance within 14 days of service of the
within instrument.

DATED, Monday, January 06, 2014.

Attorney for Defendant

CERTIFICATE OF MAILING

I HEREBY CERTIFY, that on Monday, January 06, 2014, I mailed a true and correct
copy of the within instrument to:

ADA COUNTY PROSECUTOR
Counsel for the State of Idaho
by placing said same in the Interdepartmental Mail.

REQUEST FOR DISCOVERY, Page 2
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JAN 16 2014
CHRISTOPHER D. nfCH, Clerk
By Ktff P.!t·!r\ CHRIS"'."f.NSEN

GREG H. BOWER
Ada County Prosecuting Attorney

D!:M..i7''/

Fafa Alidjani
Deputy Prosecuting Attorney
200 W. Front Street, Room 3191
Boise, Idaho 83702-5954
Telephone: (208) 287-7700

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

)
)
)

THE STATE OF IDAHO,
Plaintiff,
vs.

)

)
)
)
)

KENTSLER LEE JONES,
Defendant.

Case No. CR-MD-2013-0014237
PRELIMINARY HEARING
RESPONSE TO REQUEST FOR
DISCOVERY AND OBJECTIONS

___________ )

COMES NOW, Fafa Alidjani, Deputy Prosecuting Attorney, in and for the County of Ada,
State of Idaho, and submits the following Preliminary Hearing Response to the Request for
Discovery and Objections and informs the Court that the State has complied with the Defendant's
Request for Discovery as outlined below.

I. DISCLOSURES
16-A Brady-Agurs Disclosure:

The prosecution is unaware of any evidence that is

exculpatory on its face relating to the offense charged.
With regard to evidence that may be exculpatory as used or interpreted, the prosecution
requests that the defense counsel submit, in writing, the defense to be asserted in this case so the
prosecution can review its file to determine if any facts, evidence or witnesses may be material to
the preparation of that defense. In the alternative, the prosecution offers to defense counsel an open

V

PRELIMINARY HEARING RESPONSE TO REQUEST FOR DISCOVERY AND
OBJECTIONS (JONES), Page 1
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file policy to review those documents in the control and possession of the prosecution that may be
exculpatory in some manner to the offense charged.
16-B Stipulation - Request Disclosure:
1. Statement of Defendant: The State has complied with discovery by providing the

known statements of the Defendant that are contained in documents and items the State currently
has in its possession and will comply with discovery as more information becomes available, as
follows:
a.
b.
c.
d.
e.

Audio Taped Confession/Statement, if any exists
Video Taped Confession/Statement, if any exists
Written Confession/Statement, if any exists
As reflected in Police Reports
As reflected in booking sheets

Be advised: As you are aware, the Ada County Jail video records inmate video conversations
your client has with individuals other than your client's lawyer while incarcerated at the Ada
County Jail. The visual or the images of the recorded calls are kept for only 30 days of the
date of.the conversation, although the audio portion of the video recordings are maintained
indefinitely. Please contact the handling prosecuting attorney to make an appointment to
view those video calls should you desire to do so before they drop off the system.
2.

Statement of Co-Defendant:

See disclosed police reports for statements of Co-

Defendant, if any exists.
3. Defendant's Prior Record: The Defendant's prior record disclosed in the following:

a. NCIC report
4A.

Documents and Tangible Objects: Police Reports, Witness Statements, Medical

records and/or other tangible documents in possession of the Ada County Prosecutor's Office as of
the date. of filing of this document disclosed as State's pages 1 through 55. Pursuant to I.C.R. 16(d),
the State has provided an unredacted discovery packet for defense counsel and a redacted packet of
discovery for the defendant. The unredacted packet of discovery is not to be disclosed to the
defendant or to the defendant's family pursuant to I.C.R. 16(d) without the consent of the
prosecuting attorney or an order of the court upon a showing of need.
i. Audio/video recordings: The State will provide audio and/or video recordings

when they are received, if any exists, in this case. The State will provide unredacted audio and/or
video to defense counsel marked "Confidential," which are not to be shared with the defendant or

PRELIMINARY HEARING RESPONSE TO REQUEST FOR DISCOVERY AND
OBJECTIONS (JONES), Page 2
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the defendant's family pursuant to I.C.R. 16(d) without the consent of the prosecuting attorney or an
order of the court upon a showing of need. At the preliminary hearing level, upon request, the State
will provide redacted audio/video to defense counsel so that redacted audio/video may be shared
with the defendant.

Be advised:

As you are aware, the Ada County Jail video records inmate video

conversations your client has with individuals other than your client's lawyer while
incarcerated at the Ada County Jail. The visual or the images of the recorded calls are kept
for only 30 days of the date of the conversation, although the audio portion of the video
recordings are maintained indefinitely. Please contact the handling prosecuting attorney to
make an appointment to view those video calls should you desire to do so before they drop off
the system.
B. Photographs: The State will comply with such request as it receives photographs, maps,
charts or diagrams, if any exist, in this case.

5. Reports of Examinations and Tests:

~

The State will comply with such request as it receives reports of examinations and
tests, if any exist, in this case.

~ These documents are specifically identified in subsection 4A above as State's
· pages 46 through 47.

6. Witnesses: A list of names identifying witnesses and protected contact information has
been provided to defense counsel in a letter under separate cover, which is not to be disclosed to the
defendant or to the defendant's family pursuant to I.C.R. 16(d) without the consent of the
prosecuting attorney or an order of the court upon a showing of need. The State has provided to
defense counsel a separate redacted witness list excluding protected information that can be shared
with the defendant.
7. Expert Witnesses: The State will comply with such request as it identifies expert
witnesses, if any exist, in this case.
The State will comply with such request as it receives reports of examinations and
tests, if any exist, in this case.
These witnesses have been identified in a letter to defense counsel as described
above in subparagraph 6 above.

PRELIMINARY HEARING RESPONSE TO REQUEST FOR DISCOVERY AND
OBJECTIONS (JONES), Page 3
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8.

Police Reports: The State possesses police reports, witness statements and other

documents which are available upon request. These documents are specifically identified in
subparagraph 4(A) above.
II. OBJECTIONS
A. The .State has excluded the identity of the Confidential Informant from this Discovery Response.

The grounds for this objection is/are as follows. Pursuant to I.C.R. 16(g)(2) and I.R.E. 509, the
identity of a Confidential Informant is excluded unless said Informant is to be produced as a witness
at a hearing or trial, subject to any protective order under I.C.R. 16(1) or a disclosure order under
Rule 16(b)(9).
B. The State objects to any items in the defendant's request for discovery that would be in violation
of state or federal law as follows and requests that if this Court rules that disclosure is required, that
this Court also issue a protective order pursuant to I.C.R. 16(1):

[RI NCIC criminal history for all witnesses. The State is not permitted to use NCIC for this
purpose pursuant to federal law and hereby objects to providing this material.

[RI A police officer(s)' internal affairs files and/or other personnel documents. Personnel
documents are confidential matters pursuant to State law. The State hereby objects to
providing this material.

D

Other
RESPECTFULLY SUBMITTED this

~~
day of January 2014.
GREG H. BOWER

Ada County Prosecuting Attorney

PRELIMINARY HEARING RESPONSE TO REQUEST FOR DISCOVERY AND
OBJECTIONS (JONES), Page 4
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.

.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this ~ a y of January 2014, I caused to be served, a
true and correct copy of the foregoing Preliminary Hearing Response to Request for Discovery and
Objections upon the individual(s) named below in the manner noted:
Ann Cosho, Ada County Public Defender's Office

o

By depositing copies of the same in the United States mail, postage prepaid, first class.

-j" :y depositing copies of the same in the Interdepartmental Mail.
('-:_y hand delivering copies of the same to defense counsel.
o

By informing the office of said individual(s) that said copies were availab e for pickup at the
Office of the Ada County Prosecutor.

o

By faxing copies of the same to said attomey(s)

PRELIMINARY HEARING RESPONSE TO REQUEST FOR DISCOVERY AND
OBJECTIONS (JONES), Page 5
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A.M.----P.M----

JAN 1 6 2014
CHRISTOPHER D. RICH, Clerk
By KATRINA CHRISTENSEN
DEPUTY

GREG H. BOWER
Ada County Prosecuting Attorney
Fafa Alidjani
Deputy Prosecuting Attorney
200 W. Front Street, Room 3191
Boise, Idaho 83702
Telephone: (208) 287-7700
Fax: (208) 287-7709

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

THE STATE OF IDAHO,
Plaintiff,
vs.
KENTSLER LEE JONES,
Defendant.

________________

)
)
)
)
)
)
)
)
)
)

Case No. CR-MD-2013-0014237.
REQUEST FOR DISCOVERY

TO THE ABOVE NAMED DEFENDANT:
PLEASE TAKE NOTICE that the undersigned, pursuant to Rule 16 of the Idaho Criminal

Rules, requests Discovery and inspection of the following:
(1) Documents and Tangible Objects:
~

Request is hereby made by the prosecution to inspect and copy or photograph books, papers,
documents, photographs, tangible objects or copies or portions thereof, which are within the
possession, custody or control of the defendant, and which the defendant intends to introduce in
evidence at trial.

y
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(2) Reports of Examinations and Tests:
The prosecution hereby requests the defendant to permit the State to inspect and copy or
photograph any results or reports of physical or mental examinations and of scientific tests or
experiments made in connection with this case, or copies thereof, within the possession or control of
the defendant, which the defendant intends to introduce in evidence at the trial, or which were
prepared by a witness whom the defendant intends to call at the trial when the results or reports
relate to testimony of the witness.
(3) Defense Witnesses:
The prosecution requests the defendant to furnish the State with a list of names and
addresses of witnesses the defendant intends to call at trial.
(4) Expert Witnesses:
The prosecution requests the defendant to provide a written summary or report of any
testimony that the defense intends to introduce pursuant to Idaho Criminal Rule 16(c)(4), including
the facts and data supporting the opinion and the witness's qualifications.
(5) Pursuant to Idaho Code Section 19-519, the State hereby requests that the defendant
state in writing within ten (10) days any specific place or places at which the defendant claims to
have been at the time of the alleged offense and the names and addresses of the witnesses upon
whom he intends to rely to establish such alibi.
DATED this }0day of January 2014.
GREG H. BOWER
Ada County Prosecuting Attorney

REQUEST FOR DISCOVERY (JONES), Page 2
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this ~ y of January 2014, I caused to be served, a
true and correct copy of the foregoing Request for Discovery upon the individual(s) named below in
the manner noted:

Ann Cosho, Ada County Public Defender's Office
o

By depositing copies of the same in the United States mail, postage prepaid, first class.

o

By depositing copies of the same in the Interdepartmental Mail.

\£ .By hand delivering copies of the same to defense counsel.
b By informing the office of said individual(s) that said copies were available for pickup at the
Office of the Ada County Prosecutor.
o

By faxing copies of the same to said attomey(s) a

REQUEST FOR DISCOVERY (JONES), Page 3
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Courtroom204 ·

Judge Gardunia Manley 011714

Time
Speaker
1:39:18 PM !:::Defendant
1:39:21
1:39:27
1:39:30
1:40:29
1:40:34

PM
PM
PM
PM
PM

f Judge
jstate
·
jDefense
jstate Witness #1
IDaniel Peterson, AC
IProsecutor
1:40:35 PM !officer Steven Martinez
:

Note
(Kentsler Lee Jones MD-13-14237 Present in
/Custody
!Judge Theresa Gardunia
·
·
jDaniel Peterson, AC Prosecutor
!Anita Moore, AC Public Defender
[Officer Steven Martinez, Sworn
(Direct Examination of the Witness

l

[BPD
:

1:40:36 PM 1Anita Moore, AC Public
\Defender
1:40:47 PM fofficer Steven Martinez

[Stipulates to officers training and experience

i
110-5-13 at 2:00 am I was on·duty

~

i
........................................................................................................................................: ...........................................................................................................................................................
:

~

1:41 :21 PM !
1 :42:55 PM !Officer Steven Martinez

!
!Fumbling and looking for ID

1 :43:28 PM lofficer Steven Martinez

I

l

1 :44:14 PM fOffi~er Steven Martinez

l

1:44:29 PM !Anita Moore, AC Public
!Defender
1:44:29 PM i
1 :45: 18 PM Officer Steven Martinez

Driver is here today, in white and orange strip
!shirt
!officer Gibson arrived to do the rest of the
linvestigation
[cross Examination of the Witness

l
l

................................................ .0,,,,,,,, ............................................................................... ,),,,, ...................................................................................................................................................... .

!
l

1:46:06 PM fstate Witness #2
1:46:21 PM IDaniel Peterson, AC
lProsecutor
1:46:22 PM fofficer Robert Gibson
1:46:26 PM JAnita Moore, AC Public
(Defender
1:47:07 PM f Officer Robert Gibson
1:4 7: 19 PM jOfficer Robert Gibson
1:47:28 PM !officer Robert Gibson

i

1:49:50 PM !Officer Robert Gibson

!

1:50:23 PM }Anita Moore, AC Public
!Defender
.... 1.~50:24 PM

!

.. . .

1:50:53 PM fOfficer Robert Gibson

.............................- - - - - - - -

I

j Nothing further, witness steps down

l

!officer Robert Gibson, Sworn
!Direct Examination of the Witness

l

[BPD
!stipulates to officers training and experience
!
!tried to get his attention
jh~ kept saying "we are done"
j1 placed him under arrest and transported him
Ito the jail
fno reponse to a<llvisory, blood draw was
performed
[cross Examination of the Witness

l

!
f
I

[there was no refusal to the blood draw, implied

I
. Iconsent state
........................................................................................................................................!...........................................................................................................................................................
1:51 :59 PM IOfficer Robert Gibson
!he wasn't awake so I couldn't get breathe
.... {53·:·03 PM iOfficer
Robert Gibson
:
1/17/2014

lhe
was unconscience
:
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Judge Gardunia Manley 011714

Courtroom204

1 :53:47 PM jOfficer Robert Gibson
jNothing further, witness steps down
!Moves to admit states #1 - lab report
1 :53:51 PM !Daniel Peterson, AC
1Prosecutor
j
1 :53:57 PM )Daniel Peterson, AC
)moves to admit states #2 - Prior JOC
l
Prosecutor
l
........................................................................................................................................ ...........................................................................................................................................................
1 :54:21 PM jAnita Moore, AC Public
jno objection to states #1
\Defender
I
1 :54:25 PM tJudge Theresa Gardunia !states #1 is admitted

................................................ 4-....................................................................................... ~ .......................................................................................................................................................... .

~

. . . . . . . . . . . . . . . . . . . . . . . . !. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .!. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..
1 :54:30 PM \Anita Moore, AC Public \no objection to states #2
•
IDefender
l
1 :54:34 PM !Judge Theresa Gardunia [states #2 is admitted
1 :54:40 PM 1Daniel Peterson, AC
iProsecutor

!state rests

i

..•1..:55.:48 .. PM JJudge. Theresa Gardunia...Jfinds_PC._ . ,_. . _. . _. . _. . _._ . ______ . ,_,_. _. . . . - . .1 :57:09 PM !Judge Theresa Gardunia !Judge Finds PC, Case Bound Over to Judge
i
jMoody 2-14-14 at 1:30 PM Commitment
1
jSigned
1 :57:41 PM iAnita Moore, AC Public iMotion for Bond Reduction
1
!Defender
1 :58:04 PM 1Daniel Peterson, AC ·
Response
1Prosecutor
I
1:58:52 PM lJudge Theresa Gardunia Motion for Bond Reduction Denied
·

I
I

1 :59:~6 PM LLJdge Theresa Gardunia 1State signs for exhibits

,

................................................1......................................................................................1. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..
2:00:06 PM I:

1/17/2014

JEnd of Case

:
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10. _ _ _

Fll,ED

A.M.·----P.M"='~.....__ _

JAN 1 7 2014
CHRISTOPHER D. RICH, Clerk
By HEIDI MANLEY
DEPUTY

GREG H. BOWER
Ada County Prosecuting Attorney
Fafa Alidjani
Deputy Prosecuting Attorney
200 W. Front Street, Room 3191
Boise, Idaho 83702
Phone: 287-7700
Fax: 287-7709

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,
Plaintiff,
vs.
KENTSLER LEE JONES,

)
)
)
)
)
)
)
)
)
)

Case No. CR-MD-2013-0014237
COMMITMENT
Defendant's

Defendant.
______________

THE ABOVE NAMED DEFENDANT, KENTSLER LEE JONES, ~ been
br

ght before this Court for a Preliminary Examination on the

J_±_

day of

____,_,___.~--·' 2014, on a charge that the Defendant on or about the 5th day of October
2013 in the County of Ada, State of Idaho, did commit the crime(s) of: I. OPERATING A
MOTOR VEHICLE WHILE UNDER THE INFLUENCE OF ALCOHOL, EXCESSIVE

COMMITMENT (JONES), Page 1
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.
ALCOHOL CONCENTRATION, FELONY, I.C. §18-8004C and II. RESISTING OR
OBSTRUCTING OFFICERS, MISDEMEANOR, 1.C. §18-705 as follows:
COUNT!
That the Defendant, KENTSLER LEE JONES, on or about the 5th day of October,
2013, in the County of Ada, State of Idaho, did drive and/or was in actual physical control
of a motor vehicle, to-wit: a maroon 2005 Pontiac Grand Am, on or at Capitol near Main
Street, while under the influence of alcohol with an alcohol concentration of .20 or more towit, .207, as shown by an analysis of his blood while having pled guilty to or having been
found guilty of one or more violations of I.C. § 18-8004 or of a substantially conforming
foreign statute in which the person has had an alcohol concentration of .20 or more within
five years.
COUNT II
That the Defendant, KENTSLER LEE JONES, on or about the 5th day of October,
2013, in the County of Ada, State of Idaho, did willfully resist, obstruct and/or delay a
public officer, to-wit: Boise Police Officer Short, in the discharge of a duty of his office, by
refusing to obey lawful commands to pull over.
The Defendant having so appeared and having had/having waived preliminary
examination, the Court sitting as a Committing Magistrate finds that the offense charged as
set forth has been committed in Ada County, Idaho, and that there is sufficient cause 'to
believe that the Defendant is guilty of committing the offense as charged.

WHEREFORE, IT IS ORDERED that the Defendant be held to answer to the
District Court of the Fourth Judicial District of the State of Idaho, in and for the County of
Ada, to the charge herein~ fort . Bail is set in the sum of$
DATEDthisl..Joayof

~

50; Q{){)

,2014.

(_
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CHRISTOPHER D. RICH,
CLERK OF THE DISTRICT COURT

BY~

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,

)
)
)
)

Plaintiff,

vs.

Keo-Wee\ Qo. Sooe.s

)
)
)

)
Defendant.
)
________________ )

PRELIMINARY HEARING NOTICE / MINUTE SHEET

J\A;O- 13- Jl/aB f7
Case Called (}2,zh)""""
I'2:P{ \'8'
Case Number

gAda

lJ ,V.e.)~
\j- . N...o,>c:e,...,

OSpecial

~ Attorney

Defendant: ~Present D Not Present ~n Custody

D PD Appointed D Waived Attorney

D Advised of Rights D Waived Rights D In Chambers D Interpreter _ _ _ _ _ _ _ _ _ _ _ _ __

D Bond$

~Motion for Bond Reduction@GFented - - - - - - - - - - - - -

50 eoo +- ~nio

D Amended Complaint Filed D Complaint Amended by lnterlineation D Reading of Complaint Waived

D State/ Defense I Mutual Request for C o n t i n u a n c e - - - - - - - - - - - - - - - - - - - D State I Defense Objection/ No Objection to C o n t i n u a n c e - - - - - - - - - - - - - - - - - D Case continued to _ _ _ _ _ _ _ _ _ at _ _ _ _ am/pm for _ _ _ _ _ _ _ _ _ _ __
D Defendant Waives Preliminary Hearing ~earing Held

_)a Commitment Signed

.Q.-- IY-1 Y

"9-Case Bound Over to Judge _._""°9---""'=~:;....;;;..-_____ on

at

\:~

D Case Dismissed after Preliminary Hearing / On State's Motion D Release Defendant, This Case Only

ADA COUNTY COURTHOUSE, 200 W. FRONT ST., BOISE, ID 83702
You must appear as scheduled above. Failure to do so will result in a warrant being issued for your arrest.

CHRISTOPHER D. RICH, Clerk of the District Court
DATED

\,-

l '1...-1 ~

By:~m-Y'}............,_.-.......;..,,,,...J...---,::,1-.,...,......,..----~ Clerk

I hereby certify that copies of this notice were served as follows:
Defendant

011and Delivered

Defense Attorney

D Hand Delivered

Public Defender

D Hand Delivered

Prosecutor

~nd Delivered

PRELIMINARY HEARING NOTICE/MINUTE SHEET

l

/}

Signature . ~ /

,

~

v'I(_

v'

.C:-:::::::

'1.Y_
...

C l e r ~ - ~ - - - - Date __,},__.-/:......;.fJ.........
.
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CHRI:, !•,Nhf.:R

f),

RICH, Clerk

By Ki\TRIN.C. CHRISTt:NSEN
DEPUTY

GREG H. BOWER
Ada County Prosecuting Attorney
200 W. Front Street, Room 3191
Boise, Idaho 83702
Phone: 287-7700
Fax: 287-7709

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
.

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff,

vs.
KENTSLER LEE JONES,

Case No. CR-MD-2013-0014237
INFORMATION
Defendant's

Defendant.
___________

GREG H. BOWER, Prosecuting Attorney, in and for the County of Ada, State of

Idaho, who in the name and by the authority of the State, prosecutes in its behalf, comes
now into District Court of the County of Ada, and states that KENTSLER LEE JONES is
accused by this Information of the crime(s) of: I. OPERATING A MOTOR VEHICLE
WHILE UNDER THE INFLUENCE OF ALCOHOL, EXCESSIVE ALCOHOL
CONCENTRATION,

FELONY,

LC.

§18-8004C

and

II.

RESISTING

OR

OBSTRUCTING OFFICERS, MISDEMEANOR, I.C. §18-705 which crime(s) was/were
committed as follows:
INFORMATION (JONES), Page 1
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,,/

COUNTI
That the Defendant, KENTSLER LEE JONES, on or about the 5th day of October,
2013, in the County of Ada, State of Idaho, did drive and/or was in actual physical control
of a motor vehicle, to-wit: a maroon 2005 Pontiac Grand Am, on or at Capitol near Main
Street, while under the influence of alcohol with an alcohol concentration of .20 or more towit, .207, as shown by an analysis of his blood while having pled guilty to or having been
found guilty of one or more violations of LC. § 18-8004 or of a substantially conforming
foreign statute in which the person has had an alcohol concentration of .20 or more within
five years.
COUNT II
That the Defendant, KENTSLER LEE JONES, on or about the 5th day of October,
2013, in the County of Ada, State of Idaho, did willfully resist, obstruct and/or delay a
public officer, to-wit: Boise Police Officer Short, in the discharge of a duty of his office, by
refusing to obey lawful commands to pull over.
All of which is contrary to the form, force and effect of the statute in such case and
against the peace and dignity of the State of Idaho.

INFORMATION (JONES), Page 2
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Ada County Mugshot - Prosecutor's Office
User:

..
~~ '-:-,;.;>.'
...~
." .-.........
___.__ '

PRPICCAL

I

.

Name: JONES , KENTSLER LEE
Case#: CR-MD-2013-001423 7
LE Number: 1053072
Weight: 235

Height: 600

Drivers License State:

Drivers License Number:
Sex: M

Race: I

Eye Color: BRO

Hair Color: BLK

Facial Hair:

Marks: ARM , RIGHT
Scars:
Tattoos:

Photo Taken: 2014-01 -02 17:27:54

Thursday, January 16, 2014

000051

.RE\1NST ALLS\InHouse\Crystal\Analyst4\Sheri ff\S HF MugshotProsecutor .r~

NO·----m~,::;)~,.-::/:__
7

M1At:·;7

AM,_ _ _ _

FEB O5 201~
CHRISTOPHER D. 'RICH, Clerk
By AMY LANG
DE!PUTY

GREG H. BOWER
Ada County Prosecuting Attorney

Brett B. Judd
Deputy Prosecuting Attorneys
200 West Front Street, Room 3191
Boise, Idaho 83702-5954
Telephone: (208) 287-7700

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
Plaintiff,
vs.
KENTSLER LEE JONES,
Defendant.

__________

)
)
)
)
)
)
)
)
)
)
)

Case No. CR-MD-2013-0014237
MOTION FOR DELIVERY OF
DEFENDANT'S MEDICAL
RECORDS TO THE ADA COUNTY
PROSECUTING ATTORNEY'S
OFFICE PURSUANT TO THE
HEALTH INSURANCE
PORTABILITY AND
ACCOUNTABILITY ACT AND
IDAHO CODE §19-3004; ICR 17

COMES NOW, Brett B. Judd, Deputy Prosecuting Attorney for the County of
Ada, State of Idaho, and hereby moves this Court pursuant to the Health Insurance
Portability and Accountability Act (H.I.P.A.A.), Idaho Code §19-3004, and Idaho
Criminal Rule 17 for an order for the delivery of the defendant's medical records for
the date of service: October 5, 2013. Specifically, the State seeks this Court's order
directing Saint Alphonsus Regional Medical Center to produce personal health

MOTION FOR ORDER OF DELIVERY OF MEDICAL RECORDS
(JONES), Page 1
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information, including but not limited to any/all medical records, photographs,
including eye photographs or scans, charts, x-rays, lab reports, skeletal and/or CT
scans or other imaging in their custody that were created or made as part of treatment
of Kentsler Lee Jones,

on October 5, 2013.

The State respectfully requests this Court's orders for the production and
delivery of the defendant's medical records for October 5, 2013.

DATED this

6-:

day of February 2014.

GREG H. BOWER

: ~ I D g Attorney

Deputy Prosecuting Attorney

MOTION FOR ORDER OF DELIVERY OF MEDICAL RECORDS
(JONES), Page 2
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this

5

day of February 2014

, a true and

correct copy of the foregoing Motion for Order for Delivery of Medical Records was
served to Teri Jones, Ada County Public Defender, in the manner noted below:
o By depositing copies of the same in the United States mail, postage prepaid, first
class.
~By depositing copies of the same in the Interdepartmental Mail.

o By informing the office of said individual(s) that said copies were available for
pickup at the Office of the Ada County Prosecutor.

o By faxing copies of the same to said attomey(s) at the facsimile number:

MOTION FOR ORDER OF DELIVERY OF MEDICAL RECORDS
(JONES), Page 3
.
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FEB O5 201\
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GREG H. BOWER
Ada County Prosecuting Attorney
Brett B. Judd
Deputy Prosecuting Attorneys
200 West Front Street, Room 3191
Boise, Idaho 83702-5954
Telephone: (208) 287-7700

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
Plaintiff,
vs.
KENTSLER LEE JONES,

)
)
)
)
)
)
)

Defendant.

__________

)
)
)
)

Case No. CR-MD-2013-0014237

MOTION FOR DELIVERY OF
DEFENDANT'S MEDICAL
RECORDS TO THE ADA COUNTY
PROSECUTING ATTORNEY'S
OFFICE PURSUANT TO THE
HEALTH INSURANCE
PORTABILITY AND
ACCOUNTABILITY ACT AND
IDAHO CODE §19-3004; ICR 17

COMES NOW, Brett B. Judd, Deputy Prosecuting Attorney for the County of
Ada, State of Idaho, and hereby moves this Court pursuant to the Health Insurance
Portability and Accountability Act (H.1.P.A.A.), Idaho Code § 19-3004, and Idaho
Criminal Rule 17 for an order for the delivery of the defendant's medical records for
the date of service: October 5, 2013. Specifically, the State seeks this Court's order
directing Ada County Paramedics to produce personal health information, including but

MOTION FOR ORDER OF DELIVERY OF MEDICAL RECORDS
(JONES), Page 1
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not limited to any/all medical records, photographs, including eye photographs or
scans, charts, x-rays, lab reports, skeletal and/or CT scans or other imaging in their
custody that were created or made as part of treatment of Kentsler Lee Jones,
, on October 5, 2013.
The State respectfully requests this Court's orders for the production and
delivery of the defendant's medical records for October 5, 2013.

,.--

DATED this

S

day of February 2014.

GREG H. BOWER
Ada County Prosecuting Attorney

MOTION FOR ORDER OF DELIVERY OF MEDICAL RECORDS
(JONES), Page 2

000056

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this

5

day of February 2014

, a true and

correct copy of the foregoing Motion for Order for Delivery of Medical Records was
served to Teri Jones, Ada County Public Defender, in the manner noted below:
o By depositing copies of the same in the United States mail, postage prepaid, first
class.

~ deposit~g copies of the same in the Interdepartmental Mail.
o By informing the office of said individual(s) that said copies were available for
pickup at the Office of the Ada County Prosecutor.
o By faxing copies of the same to said attorney(s) at the facsimile number:

MOTION FOR ORDER OF DELIVERY OF MEDICAL RECORDS
(JONES), Page 3
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NO._

FILED

=}/

A.M,----1P.M_____

FEB D5 2014

GREG H. BOWER
Ada County Prosecuting Attorney

CHRISTOPHER D. RICH, Clerk
ByAMYLANG
DEPUTY

Brett B. Judd
200 West Front Street, Room 3191
Boise, Idaho 83702
Phone: (208) 287-7700
Fax: (208) 287-7707

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,

)
)

Plaintiff,

)

Case No. CR-MD-2013-0014237

vs.

)
)

NOTICE OF HEARING

KENTSLER LEE JONES,

)
)
)

Defendant.

)

_______________ )

TO: Teri Jones, his Attorney of Record, please take notice that the above case has

been set in the Courtroom at the Ada County Courthouse, 200 West Front Street, Boise,
Idaho, in front of Judge Melissa Moody, on the 14th day of February 2014, at 1:30 p.m. for
'

a Hearing on Motion for Delivery of Defendant's Medical Records.
DATED this Cday of February 2014.
GREG H. BOWER
uting Attorney

NOTICE OF HEARING (JONES) Page 1
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CERTIFICATE OF MAILING
I certify that a copy of the above Notice was mailed, hand delivered, or faxed to the
following persons, this
day of February 2014.

--

7

Hand Delivered
Mailed Postage Prepaid
Interdepartmental Mail
Via Facsimile

Teri Jones
Ada County Public Defender

Legal Assistant to Brett B. Judd

NOTICE OF HEARING (JONES) Page 2
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G

'

,.

No.\~
A.M.

~(µQF~~---FEB 12 2014

CHRISTOPHER D. RICH, Clerk
By SARA WRIGHT
DEPUTY

ADA COUNTY PUBLIC DEFENDER
Attorney for Defendant
Teri Jones
Deputy Public Defender
200 West Front Street, Suite 1107
Boise, Idaho 83702
Telephone: (208) 287-7400
Facsimile: (208) 287-7409
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Case No. CR-MD-2013-0014237
Plaintiff,
MOTION FOR PRELIMINARY
HEARING TRANSCRIPT

vs.
KENTSLER L. JONES,
Defendant.

COMES NOW the defendant, KENTSLER L. JONES, by and through his attorney,
Teri Jones, Ada County Public Defender's Office, and moves this Court, pursuant to Idaho
Criminal Rule 5.2(a), for an order providing typewritten transcripts of the preliminary hearing
proceedings held on January 17, 2014, as they are essential and necessary for filing pretrial
motions. The defendant, being indigent, also requests that the transcripts be prepared at the cost
of Ada County, and as soon as possible.
DATED this lih day of February 2014.

MOTION FOR PRELIMINARY HEARING TRANSCRIPT
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CERTIFICATE OF MAILING
I HEREBY CERTIFY that on this 12th day of February 2014, I mailed a true and correct
copy of the foregoing to the Ada County Transcript Coordinator by placing the same in the
Interdepartmental Mail.

MOTION FOR PRELIMINARY HEARING TRANSCRIPT
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Moody Ho 021414 Fisher

Time
Speaker
3:15:38 PM j
3:15:45 PM jcaseCalled

Courtroom508

Note
[statev. KentslerJones MD13-14237

C

AR

PD

. . . . . . . . . . . . . . . . . . . . . . . . l. . . . . . . . . . . . . . . . . . . . . . . . . . . .l. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..
3:15:53 PM (States Attorney (Brett Judd

. . .3:15:54
. . . . . . . . . . . . . .PM
. . . . . . .J)Defense
...........................L
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..
:Teri Jones
!
3:16:48 PM l
!Advised of Rights@ 1:29 pm
3:16:50 PM i
ilnformation served name true and correct
iDefendant Waives Reading
3:17:08 PM i
3: 17: 13 PM j
jAdvised of Charges/Elements State would have to prove to be
l
)found
guilty at Trial
........................................................................................................ .................................................................................................................................................................................................................
..
3: 19: 17 PM i
!Advised of Maximum Penalties for Charges
ING Plea Enters
3:20:23 PM iDefense
!Attorney
!
3:20:34 PM
2 Trial days
[05/20/14
@ 8:30 am for Trial
3:20:38 PM j ·
3:21:31 PM j
jos/09/14
@11:00amforPTC
3:21 :56 PM !States Attorney Motion for Medical Records
!Attorney

················································->·······················································>·························································································..···.....................................................................................................................

~

1

I

I

3:23:03 PM fDefense
!Attorney
3:23:10 PM IJudge
3:24:19 PM iDefense
!Attorney
3:25:21 PM !Defense
!Attorney

,,...

-;. i··

[No Objection

i

~·,.

.,;

[Will sign Order for Records
iRequest MN to Suppress Hearing date 4/28/14 at 3:30 pm, cut
ioff for filing MN is 4/11/14 state to respond by 4/23/14
iArgue Bond
j

-!:;~:~~-=~_]Judge _____ -l ~~::~i:~:-- ______________________

'

2/14/2014
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NO

/

~M.~~~-F~~~~~-~
FEB 14· 2014
CHRISTOPHER D. RICH, Clerk

GREG H. BOWER
Ada County Prosecuting Attorney
Brett B. Judd
Deputy Prosecuting Attorney
200 W. Front Street, Room 3191
Boise, Idaho 83702
Telephone:
(208) 287-7700
Facsimile:
(208) 287-7709

ByCINDYHO
DEPUTY

RECEIVED

FEBO 5 2014
Ada County Clerk

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

THE STATE OF IDAHO,
Plaintiff,
vs.
KENTSLER LEE JONES,
Defendant.

)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CR-MD-2013-0014237
ORDER FOR DELIVERY OF
MEDICAL RECORDS TO THE
ADA COUNTY PROSECUTING
ATTORNEY'S OFFICE AND
ORDER PROHIBITING
DISSEMINATION

I. ORDER FOR DELIVERY OF MEDICAL RECORDS
This Court, upon request from the Ada County Prosecuting Attorney's Office wherein
certain medical records described herein are necessary for the thorough and objective evaluation,
preparation and presentation of the prosecution's case in the above-entitled matter, and the Court
concluding that, upon further information, the medical records do appear to be relevant and
necessary to the proper adjudication of this case does hereby order the delivery of medical records

ORDER FOR DELIVERY OF MEDICAL RECORDS AND ORDER PROHIBITING
DISSEMINATION (JONES), Page 1
Gen2013 000063
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fl.,', J/W

l ',Ji)

pertaining to the above-entitled case pursuant to the Health Insurance Portability and Accountability
Act, LC.§ 19-3004 and I.C.R. 17.
This Court hereby orders employees or representatives of St. Alphonsus Hospital to
produce all personal health information and any and all records in its custody, including but not
limited to any and all medical records, photographs, including eye photographs or scans, charts,
x-rays, lab reports, skeletal, CT scans and/or MRis, other imaging and billing statements in its
custody pertaining to Kentsler Lee Jones

treated or otherwise

seen at St. Alphonsus Hospital, to the Ada County Prosecuting Attorney's Office in response to
this Order. The records may be generally provided in the manner set out in Idaho Code §9-420~

-e,teef)t t,:1:iat the sai:d-r-eeQFSs aFe t@ lrn maae awil-able-for pickup lry

aH

a.gent.::ef the ,Y~u.m:y

= : = I ~ ~tcetnenl wi!fun live bu,i9"8S days ei rnscipl

11Ffim_

This Order is also specifically intended to permit employees or representatives of St.
Alphonsus Hospital to make available to the prosecution or criminal defense, by interview or
'

upon request, personal health information in addition to the above-described written medical
records, including information known to employees or representatives of St. Alphonsus Hospital
about the case for which the written medical records are provided, and that those employees or
representatives of St. Alphonsus Hospital be permitted to testify if required.
Any questions regarding said records should be directed to the Ada County Prosecuting
Attorney's Office~ (208) 287-7700.

ORDER FOR DELIVERY OF MEDICAL RECORDS AND ORDER PROHIBITING
DISSEMINATION (JONES), Page 2
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II. ORDER PROHIBITING REDISTRIBUTION OF MEDICAL RECORDS
Given the confidential and sensitive nature of this information as described above, and to
protect the privacy interests of the patient(s) involved, it is appropriate for this Court to preclude
unauthorized copying, duplicating, dissemination or redistribution of this medical information.

,
IT IS HEREBY ORDERED as follows:
The State is entitled to provide these medical records and materials to the defense pursuant
to I.C.R. 16. Upon receiving these records in the above-entitled case through the discovery process,
defense counsel and the defendant must comply with !.C.R. 16(d). Further, defense counsel, the
defendant, the State and the agents of both parties to include but not limited to experts, investigators
and others who are connected with the preparation of this case, are prohibited from copying,
duplicating, disseminating, publishing or otherwise redistributing any of the above-referenced
medical records, medical information and materials to anyone not associated with the State or
defense in preparation for the litigation of this case without further order of this Court. Defense
counsel, the defendant and the State may only provide these materials to those respective agents of
the defense and the State, including but not limited to experts, investigators and others who are
connected with the preparation of this case. Th~ defense and the State must notify its respective
agents of this order and take reasonable steps to ensure compliance with this order. The parties are
entitled to provide these medical records, medical information and materials to the presentence
investigator should that be appropriate at a later date.
DATEDthisHdayof

.

,

"tf<:h., •

2014.

Judge

J.,t_o O ~

ORDER FOR DELIVERY OF MEDICAL RECORDS AND ORDER PROHIBITING
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.w/2J:?8~
FEB 19

RECEIVED

FEB 12 2014

---2014

CHRISTOPHER o. RICH Clerk
ByCJNDYHO
DEPUTY

ADA COUNTY CLERK
ADA COUNTY PUBLIC DEFENDER
Attorney for Defendant
Teri Jones
Deputy Public Defender
200 West Front Street, Suite 1107
Boise, Idaho 83702
Telephone: (208) 287-7400
Facsimile: (208) 287-7409
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Case No. CR-MD-2013-0014237

Plaintiff,
ORDER FOR PRELIMINARY
HEARING TRANSCRIPT

vs.
KENTSLER L. JONES,
Defendant.

Based upon the Defendant's Motion for Preliminary Hearing Transcript pursuant to
Idaho Criminal Rule 5.2(a), this Court hereby orders that a typewritten transcript of the
preliminary hearing held January 17, 2014, be prepared as soon as possible. The transcript shall
be prepared at the cost of Ada County.
IT IS SO ORDERED.

1h

DATED this ~ d a y of February 2014.

MELISSA MOODY
District Judge

ORDER FOR PRELIMINARY HEARING TRANSCRIPT
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FEB 21 2014
CHAlSToPHER O RI
By RAE ANN NIXO~H, Clerk
DEPUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,

)
)

Plaintiff,

~\)

)

i

vs.

KENTSLER L. JONES,
Defendant,

Case No. C~-2013-0014237

)
) NOTICE OF PREPARATION
) OF PRELIMINARY HEARING
) TRANSCRIPT
)

_______________

An Order for transcript was filed in the above-entitled matter on February

19, 2014, and a copy
of said Order was received by the Transcription Department on February 21, 2014. I certify the
estimated cost of preparation of the transcript to be:
Type of Hearing: Preliminary Hearing
Date of Hearing: January 17, 2014 Judge: Theresa Gardunia
26 Pages x $3.25 = $84.50

In this case, the Ada County Public Defender's Office has agreed to pay for the cost of the transcript
fee upon completion of the transcript.
The Transcription Department will prepare the transcript and file it with the Clerk of the District
Court within thirty (30) days (or expedited days) from the date of this notice. The transcriber may
make application to the District Judge for an extension of time in which to prepare the transcript.

Date: February 21, 2014
Rae Ann Nixon
Transcript Coordinator

\
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CERTIFICATE OF MAILING

I certify. that on February 21, 2014, a true and correct copy of the Notice of Preparation of
Transcript was forwarded to Defendant's attorney of record, by first class mail, at:
Ada Co. Public Defender
200 W. Front St. Ste. 1107
Boise ID 83702
TERI JONES
Rae Ann Nixon
Transcript Coordinator
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MAR 1 8 2014
CHRISTOPHER D. RICH, Clerk
By AMY LANG
DEPUTY

ADA COUNTY PUBLIC DEFENDER
Attorney for Defendant
Teri Jones
Deputy Public Defender
200 West Front Street, Suite 1107
Boise, Idaho 83702
Telephone: (208) 287-7400
Facsimile: (208) 287-7409

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Case No. CR-MD-2013-0014237

Plaintiff,
MOTION TO SUPPRESS

vs.
KENTSLER L. JONES,
Defendant.

COMES NOW the defendant, KENTSLER L. JONES, by and through his attorney,
Teri Jones, Ada County Public Defender's Office, and moves this Court, pursuant to Idaho
Criminal Rule 12(b)(3), for an order suppressing any and all evidence illegally seized from the
defendant. A supporting brief is forthcoming.
This motion is made upon the grounds and for the reasons that the blood draw was
conducted without probable cause, without a warrant or consent, and without exigent
circumstances. Said unlawful search violates the defendant's Fourth Amendment right under the
United States Constitution and Article 1, Section 17 of the Idaho State Constitution.
DATED this

_j_§__ day of March 2014.
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CERTIFICATE OF MAILING
I HEREBY CERTIFY that on this~ day of March 2014, I mailed a true and correct
copy of the foregoing to Brett Judd, Ada County Prosecutor's Office, by placing the same in the
Interdepartmental Mail.
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FILED

lay, March 18, 2014 at 04:29 PM

CHRISTOPHER D. RICH, CLERK OF THE COURT
BY: Cindy Ho
DEPUTY CLERK

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Plaintiff,
vs.
KENTSLER l. JONES,

Case No. CR-MD-2013-0014237
NOTICE OF JURY TRIAL AND PRE-TRIAL
CONFERENCE AND LIST OF ALTERNATE
JUDGES

Defendant.

On Friday, February 14, 2014 the defendant entered a plea of not guilty and requested a
jury trial.

MOTION TO SUPPRESS IS SET FOR: Monday, April 28, 2014, at 03:30 PM
PRETRIAL CONFERENCE IS SET FOR: Friday, May 09, 2014, at 11 :00 AM
JURY TRIAL IS SET FOR: Tuesday, May 20, 2014, at 08:30 AM

The Defendant must be present at all of these hearings.

No later than three days before the ·pre-trial conference, the following must be complete:
•

All discovery

•

Notice of intent to introduce evidence pursuant to I.RE. 404, 608 or 609

At the pre-trial conference, both sides should provide the Court with a written list of
witnesses and a written list of potential exhibits.

Failure to comply with this order or any of the Idaho Criminal Rules will subject a party or
the party's attorney to sanctions including. but not limited to, costs for subpoenas,
reasonable attorney fees, exclusion of witnesses and jury costs.

SCHEDULING ORDER Page
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Notice is hereby given, pursuant to I. C.R. 25(a)(6) that an alternate judge may be
assigned to preside over the . trial of this case.

The following is a list of potential

alternate judges:
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.

G. D. Carey
Gregory M. Culet
Dennis Goff
Renae Hoff
Daniel C. Hurlbutt, Jr.
James Judd
Duff McKee

Hon. Michael McLaughlin
Hon. James Morfitt
Justice Gerald Schroeder
Hon. Kathryn A. Sticklen
Hon. Darla Williamson
Hon. William Woodland
All Sitting Fourth District Judges

Unless a party has previously exercised the right to disqualification without cause under
Rule 25(a)(1), each party shall have the right to file one (1) motion for disqualification
without cause as to any alternate judge not later than fourteen (14) days after service of
this written notice listing the alternate judge.

Dated this 18th day of March 2014.
MELISSA MOODY
District Judge

CERTIFICATE OF MAILING
I HEREBY CERTIFY that on this 19th day of March 2014, I caused a true and
correct copy of the above and foregoing instrument to be mailed, postage prepaid, or
hand-delivered, to:

ADA COUNTY PROSECUTOR
BRETT B. JUDD
INTERDEPARTMENTAL MAIL
TERIKJONES
ADA COUNTY PUBLIC DEFENDER
200 W FRONT ST RM 1107
BOISE ID 83702
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MAR 2 1 2014
CHRISTOPHER D. RICH, Cieri<
By AMY LANG
DEPUTY

GREG H. BOWER
Ada County Prosecuting Attorney

Brett B. Judd
Deputy Prosecuting Attorney
200 W. Front Street, Room 3191
Boise, Idaho 83702
Telephone: (208) 287-7700

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,

KENTSLER LEE JONES,

)
)
)
)
)
)
)

Defendant.
__________

)
)
)

Plaintiff,
vs.

Case No. CR-MD-2013-0014237
MOTION IN LIMINE

COMES NOW, Brett B. Judd, Deputy Prosecuting Attorney for Ada County, State
of Idaho, and moves this Court to exclude any evidence regarding the measurement of
uncertainty for the instrument used to measure the defendant's blood alcohol level because
that evidence would be irrelevant. A memorandum in support of this motion is incorporated
with this motion.

MEMORANDUM IN SUPPORT OF THE STATE'S MOTION
The state specifically requests that the Court enter an order prohibiting any witness
from offering testimony regarding the measurement of uncertainty of the instrument used to
measure the defendant's blood alcohol level. Additionally, the state requests that the Court

MOTION IN LIMINE (JONES), Page 1
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allow the state to strike any reference to the measurement of uncertainty from any exhibit
which is admitted at trial.
The measurement of uncertainty for the instrument used to measure the blood
alcohol content of the defendant is not relevant in a per se violation of the driving under the
influence (DUI) statute and thus should not be admitted. See Elias-Cruz v. Idaho Dep 't
Transp., 153 Idaho 200, 205-06, 280 PJd 703, 708-09 (2012). In Elias-Cruz, the Idaho
Supreme Court stated that "the actual alcohol concentration in the driver's blood is no
longer the standard" and therefore a "testing machine's margin of error is irrelevant." Id.
Additionally, according to Idaho Rule of Evidence 402, irrelevant evidence is generally
inadmissible at trial. Accordingly, the measurement of uncertainty for an instrument should
not be admitted at trial because it is irrelevant.
The conclusion that the only question in a per se violation of Idaho Code section 188004 is whether or not the test results showed a concentration at or above the legal limit,
was based in part on the Court's examination of the evolution of Idaho Code criminalizing
DUI and criminal case law. Id. at 204-207 706-709. The Court went through several
changes to the DUI code section and how the changes impacted the state's burden. While
going through that history, the Court continually used criminal case law as authority.
Finally, the Court ended with the state of the law after the 1987 amendments to the DUI
laws stating:
Thus, after the 1987 amendment, a per se violation of the statute no longer
need be based upon showing "a determination of the percent by weight of alcohol
concentration in blood." ...
After the 1987 amendment, a violation can be shown simply by the results
of a test for alcohol concentration that complies with the statutory requirements.
With that change, the margin of error in the testing equipment is irrelevant. The
equipment need not precisely measure the alcohol concentration in the person's
blood. The test need only be based upon the correct formula, and the equipment
must be properly approved and certified.
. . . When the statute declared it a crime for a person to drive a motor
vehicle with "alcohol in his blood" greater than a specified amount, we did not
require the State to establish the precise amount of alcohol in the driver's blood at
the time of driving, even though we knew that the alcohol concentration in the
driver's blood at the time of driving could be lower than at the time of testing. In
essence, we held that the driver took the risk that the concentration of alcohol in
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his blood at the time of testing would be greater than it was when he was actually
driving an hour earlier. After the 1987 amendments, the standard is no longer the
concentration of alcohol in the driver's blood. It is simply the alcohol
concentration shown by an approved and properly administered test of the driver's
breath, blood, or urine. Because the actual alcohol concentration in the driver's
blood is no longer the standard, the testing machine's margin of error is
irrelevant.
Id. at 204-207, 707-09 (citations omitted, emphasis added).

Though Elias-Cruz is an appeal from an administrative license suspension hearing,
the above analysis is entirely based in the criminal DUI statutes and criminal case law.
The analysis is the Court's legal conclusion regarding whether evidence is relevant to the
crime of DUI as charged in the criminal code. As such, it is a legal conclusion that does

not depend upon the procedural posture of how the question came before the Court nor
what the burden of proof is in an administrative license suspension hearing versus a
criminal case. The cases the Court discusses are criminal cases, the burden of proof being
the same as the burden of proof in the instant case. Legal conclusions of what would be
relevant at trial in a criminal case apply regardless of whether the Court made that
determination in an appeal from a trial, or an appeal from a different context.
Therefore, because irrelevant evidence is inadmissible-Idaho Rule of Evidence
402-and because Elias-Cruz holds that the only question post-1987 in a per se DUI case
is whether valid test results show a BAC at or above the legal limit, the state requests this
Court to exclude any evidence concerning the measurement of uncertainty or rising BAC.
As stated by the Court in Elias-Cruz, "There is no due process violation in excluding
irrelevant evidence.

There is no constitutional right to drive with alcohol in one's

system. 1"

1

While the research by the state has been unable to locate a case from the
Court of Appeals or Supreme Court applying this case in a criminal
prosecution, the Honorable Michael McLaughlin has made that ruling acting in
an appellate capacity from a Magistrate. That opinion is attached as State's
Exhibit 1.
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DATED this21 day of March 2014.
GREG H. BOWER
Ada County Prosecuting Attorney

Deputy Prosecuting Attorney

CERTIFICATE OF MAILING

I HEREBY CERTIFY that on this ~\ day of March, 2014, I mailed a true and

correct copy of the foregoing Motion in Limine to Teri Jones,

Ada County Public

Defender's Office, 200 W. Front Street, Boise ID 83702, by depositing the same in the
interdepartmental mail.
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Case No. CR-MD-2012-14306
Plaintiff-Respondent,
vs.

MEMORANDUM DECISION
AND ORDER

WADE ALLEN TOMLINSON,

Defendant-Appellant.

ATTORNEY FOR THE APPELLANT: DAVID SMETHERS
ATTORNEY FOR THE RESPONDENT: BRENDA M. BAUGES
This case is before the Court on the defendant's (Mr. Tomlinson's) appeal from
the rulings of Magistrate Judge John J. Hawley, Jr., related to his trial for driving under
the influence. For the reasons that follow, Judge Hawley's rulings will be affirmed.
PROCEDURAL HISTORY

The following procedural statement is taken from the state's brief (internal
citations omitted) and appears to essentially be u~qisputed:
Tomlinson was charged with driving under the influence in the underlying
case. At a pre-trial conference held on November 19, 2012, the case was
set for jury trial to be held on December 13, 2012. On December 7, 2012,
the State disclosed its sworn statement to Tomlinson, indicating that it
would file that complaint the day of trial. Upon Tomlinson's requ~st, on the
day of trial, the trial was rescheduled due to a scheduling conflict of
defense counsel. The trial was reschec;iuled for February 12, 2013.
Thereafter, Tomlinson requested and received a second continuance on
January 11, 2013, setting the trial out to March 26, 2013. On January 18,
MEMORANDUM DECISION AND ORDER - 1
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2013, the State disclosed an alternative sworn complaint to Tomlinson,
which contained language alleging only a per se violation of the DUI
statute, 1 again indicating that it would file this complaint the day of trial.
The State subsequently filed a Motion in Limine on March 4, 2013, three
weeks prior to the March trial date, asking the trial court to exclude certain
evidence that would be irrelevant for a per se DUI prosecution.
The day before the March trial date, Tomlinson asked for a third
continuance of the jury trial. The continuance was based on Tomlinson
being unprepared for trial, despite the three month extension previously
granted to Tomlinson. The court granted Tomlinson's on the day of trial,
indicating, however, that it was going to entertain a motion for witness
costs by the State and would likely award those costs. The court also told
the State's prosecutor and defense counsel that it ·would hear argument
on the State's motion in limine on the morning of the new jury trial day.
The court thereafter awarded the State costs based on Tomlinson's last
request for continuance.
The jury trial was eventually held on April 17, 2013. At this point the
original complaint had been disclosed to Tomlinson for a little over four
months and the alternative complaint, alleging solely a per se DUI
violation, had been disclosed to Tomlinson for one day shy of three
months. As the State indicated in those disclosures, it filed its chosen
complaint the morning of the jury trial in conformance with the trial status
memorandum-which required the complaint to be prepared one week
prior to the trial, not filed one week prior.
The parties argued the State's written motion in limine, but the court stated
that it would not rule prior to trial· on the e·videntiary issues raised. At that
point, the State sought a ruling clarifying the inadmissibility of impairment
evidence in a per se DUI prosecution, pursuant to existing case-law. The
State provided courtesy copies of a case on point to both the trial court
and Tomlinson. The court again deferred making a ruling until the
evidentiary issues arose, if at all, during trial. During the trial, these
evidentiary issues arose and the trial court .excluded impairment evidence
and rising blood alcohol content (BAC) evidence. The jury found
Tomlinson guilty of DUI.
.Tomlinson was sentenced on May 13, 2013, at which time the trial court
entered a withheld judgment. Tomlinson now appeals from the entry of the
111 1daho

Code§ 18-8004(1)(a) makes it a criminal offense for a person to drive while under the influence
of alcohol. That offense may be established under either of two alternative theories of proof: (1) by direct
or circumstantial evidence of Impairment of ability to drive to the Influence of the driver's blood, breath or
urine showing an alcohol content in excess of the statutory limit ... The state, in its complaint, may elect
to proceed against the defendant under either or both theories of proof. Evidence under one theory is not
necessarily relevant under the other." State v. Edmonson, 125 Idaho 132, 134, 867 P.2d 1006, 1008
(1994) (emphasis added).
·
MEMORANDUM DECISION AND ORDER - 2

000078

I
withheld judgment, alleging numerous errors during the course of the jury
trial. Respondent's Brief, at 1-3.
STANDARD OF REVIEW

When a district judge considers an appeal from a magistrate judge (not involving
a trial de novo), the district judge is acting as an appellate court, not as a trial court.
State v. Kenner, 121 Idaho 594, 596, 826 P.2d 1306, 1308 (1992). The interpretation of
law or statute is a question of law over which the Court has free review. State v. Miller,
134 Idaho 458,462, 4 P.3d 570,574 (Ct. App. 2000).
ANALYSIS

In this appeal Mr. Tomlinson asserts the following issues: (1) "should Tomlinson's
request for a continuance been granted at the time the state filed the forma! complaint
on the morning of the jury trial?" an~ (2) ''was Tomlinson denied due process of law by
the court's erroneous rulings in matter~ of law and evidence?" Memorandum in Support
of Appeal, at 2.

1. Continuance Denial
Mr. Tomlinson's first contention is that his "request for a continuance should have
been granted at the time the state filed the formal complaint on the morning of [the] jury
trial." Id. Mr. Tomlinson argues that he was "prejudiced by the amendment [the filing of
the complaint] the morning of trial. Tomlinson prepared for trial based on the citation
issued the night of the incident." Id. "Tomlinson prepared for trial and was on notice that
the charge was an impairment DUI up to and including the morning of trial. Unless and
until the Court granted the Motion in Limine, per se DUI was not an issue. A defendant
should not have to guess or speculate when preparing a defense, and when preparing
to argue a Motion in Limine." Id., at 5.
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"It is well-established that the granting of a motion for a continuance is vested in
the sound discretion of the trial court." State v. Lopez, 107 Idaho 826, 827, 693 P.2d
472, 473 (Ct. App. 1984). "Generally, it has been held that unless an appellant shows
that his substantial rights have been prejudiced by reason of a denial of his motion for
continuance, appellate courts can only conclude _that there was no abuse of discretion."

State v. Cagle, 126 Idaho 794, 797, 891 P.2d 1054, 1057 (Ct. App. 1995). See also
State v. Banks, 113 Idaho 54, 60, 740 P.2d 1039, 1045 (Ct. App. 1987) ("An
amendment of substance carries a corresponding obligation to allow the defense
adequate time to prepare an 'amended defense.' However, we have concluded that no
unfair prejudice has been shown, even without a continuance. Therefore, we hold that
the trial court did not err in denying the continuance motion.").
On the day of the trial, the state noted that it was filing a complaint, at that time.

See April 17, 2013 Jury Trial Transcript, at 6. Mr. Tomlinson, through counsel, objected,
stating that he was "not placed on proper notice of the Complaint." Id., at 10. In
response, the state noted "that this Complaint was sent to defense Counsel on January
18, 2013." Id., at 11.
The complaint that was filed on April 17, 2013 provides:
... Wade Allen Tomlinson, on or about the-26th day of September, 2012 in
the city of Boise, county of Ada, and state of Idaho, did commit the
crime(s) of: Count I: DRIVING UNDER THE INFLUENCE OF ALCOHOL
AND/OR DRUGS, a misdemeanor, which is in violation of Idaho Code §
18-8004(1)(a); as follows, to wit:
COUNT I
That the Defendant, Wade Allen Tomlinson, on or about the 261h day of
September, 2012, in the city of Boise, county of Ada, state of Idaho, did
unlawfully drive or be in actual physical control of a motor vehicle upon a
highway, street or bridge, or upon public or private property open to the
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public, to wit: 2007 Porsche Cayenne, at or about S. 10th St.NV. Front St.,
with an alcohol concentration of .08 or more, as shown by an analysis of
blood, urine, or breath, which is in violation of Idaho Code§ 18-8004(1)(a).
Complaint, at 1-2.
The state filed its motion in limine on March 4, 2013. In its motion, "[t]he State
moves in limine to exclude any evidence or testimony, whether elicited by a defense or
State witness, regarding the measurement of uncertainty or margin of error for the
Lifeloc FC20 device. The State further moves to exclude any evidence or testimony,
whether elicited . by a defense or State witness, regarding the possibility that the
Defendant's blood alcohol content (BAC) was rising from the time the Defendant was
driving to the time the Defendant provided a breath sample." Motion in Limine, at 1-2.
The motion in limine was filed on March ~. 2013, well before the time it was
heard, and Judge Hawley noted that it was his practice to hear motions in limine on the
day of trial. April 17, 2013 Jury Trial Transcript, at 9. See State v. Hester, 114 Idaho
688, 700, 760 P.2d 27, 39 (1988) ("In short, motions in /imine seeking advanced rulings
on the admissibility of evidence are fraught with pr.obiems because they are necessarily
based upon an alleged set of facts rather than the actual testimony which the trial court
would have before it at trial in order to make its ruling. The trial judge, in the exercise of
his discretion, may decide that it is inappropriate to rule in advance on the admissibility
of evidence based on a motion in limine, but may defer his ruling until the case unfolds
and there is a better record upon which to make his decision.").
Mr. Tomlinson has not refuted the state's assertion that he was given notice of
the contents of the complaint when the state provided him with a copy of the complaint,
several months prior to the trial. The complaint ~!so essentially tracks the language of
the statute. See I.C. § 18-8004(1)(a) ("It is unlawful for any person who is under the
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influence of alcohol, drugs or any other intoxicating substances, or any combination of
alcohol, drugs and/or any other intoxicating substances, or who has an alcohol
concentration of 0.08, as defined in subsection (4) of this section, or more, as shown by
analysis of his blood, urine, or breath, to drive or be in actual physical control of a motor
vehicle within this state, whether upon a highway, street or bridge, or upon public or
private property open to the public.").2
The Court will find that Mr. Tomlinson has failed to demonstrate that his
substantial rights were violated by Judge Hawley's decision not to grant him a
continuance in reference to the filing of the complaint and the state's motion in limine.

II. Erroneous Rulings
Mr. Tomlinson asserts "[t]he state argued, and Court erroneously ruled that ...
Tomlinson was precluded from presenting any evidence of margin of error on the
Lifeloc, ascending descending BAC, results of field sobriety tests, i.e., any evidence of
impairment .... " Memorandum in Support of Appeal, at 5.
"There is no due process violation in excluding irrelevant evidence. There is no
constitutional right to drive with alcohol in one's system ... After.the 1987 amendments,
the standard is no longer the concentration of alcohol in the driver's blood. It is simply
the alcohol concentration shown by an approved and properly administered test of the
driver's breath, blood, or urine. Because the actual alcohol concentration in the driver's
'
.
blood is no longer the standard, the testing machine's margin of error is irrelevant."

2The

Court agrees with the state that "three months prior to trial, the State disclosed to Tomlinson [a] ...
complaint, which contained only the per se theory. At this point, Tomlinson was on notice that the State
may proceed solely under a per se theory. If there was any doubt, the State subsequently filed a motion
in limine, a month and a half prior to trial, asking the court to exclude evidence not relevant in an
exclusively per se DUI prosecution. Tomlinson could have had no doubt at that point that the State
intended to proceed on a per se basis." Respondent's Brief, at 8.
MEMORANDUM DECISION AND ORDER - 6
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Elias-Cruz v. Idaho Department of Transportation, 153 Idaho 200, 205-06, 280 P.3d
703, 708-09 (2012). 3
"Our Supreme Court has held that when prosecuting under this [the per se]
theory, it is not necessary to extrapolate the test results back to the time the defendant
was driving. Thus, it is a person's alcohol concentration at the time of the test that is the
question when the State proceeds under the per se theory of DUI." State v. Juarez, 155
Idaho 449, _P.3d _ , 2013 WL 5976768, *3 (Ct. App.) (emphasis in original). 4
There was no error concerning the introduction of evidence or lack of introduction
of evidence concerning Mr. Tomlinson's "impairment" because this was a per se DUI
prosecution. Consequently, evidence "of margin of error on the Lifeloc, ascending
descending BAC, results of field sobriety tests" was simply not relevant here. 5
The Court will find that the state did not "open the door" to impairment evidence
by referencing the officer's "investigation." See April 17, 2013 Jury Trial Transcript, at 31
("Did you conduct an investigation after this." i,I did.")). As ·noted by the state, it "never

3The

Court agrees with the state that "[t]hough Elias-Cruz is an appeal from an administrative license
suspension hearing, the above analysis is entirely based in the criminal DUI statutes and criminal cases."
Respondent's Brief, at 16.

4 Mr.

Tomlinson argues that he should have been allowed to utilize Officer Frederick as an expert "with the
ascending/descending BAC." Memorandum in Support of Appeal, at 8. "Evidence of impairment is not
probative for the purpose of challenging an alcohol concentration test 'unless an adequate foundation (is)
laid to show a correlation between the alleged blood-alcohol level and the likely manifestation of specific
symptoms.' The necessary foundation wouid ordinarily require expert testimony regarding the reasonably
expected symptoms of intoxication of someone with the defendant's physical characteristics and a breath
alcohol' content as shown by the lntoximeter. Where, as in Edmonson's case, such foundation is entirely
lacking, the evidence of his outward symptoms was not relevant, and therefore inadmissible."
Edmondson, 125 Idaho at 135, 867 P.2d at 1009. Mr. Tomlinson's ascending/descending BAC is not
relevant here since, "it is a person's alcohol concentration at the time of the test that is the question when
the State proceeds under the per se the~ry of DUI.'' Juarez, 2013 WL 5976768 at *3.
5Judge

Hawley stated "on a per se theory ... the law is that' ... the per se violation is at the time that the
alcohol test was done ... that doesn't prevent the defense from arguing that ... the test'itself ... the
reliability of ... the Lifeloc ... the testing that's done with the Lifeloc, that type of thing is fair game ... .''
April 17, 2013 Jury Trial Transcript, at 133-34. Mr. Tomlinson did assert that "the Lifeloc ... is not
accurate." Id., at 153.
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asked Officer Frederick if he gave Tomlinson field sobriety tests; the words 'field
sobriety tests' were never used. The State never asked Officer Frederick his impression
of Tomlinson's level of impairment or for physical manifestations of impairment."
Respondent's Brief, at 21-22.
Finally, Mr. Tomlinson argues that "[t]he Judge erroneously ruled that the [SAC]
printout came in." Memorandum in Support of Appeal, at 10. See April 17, 2013 Jury
Trial Transcript, at 61. This assertion is also without merit. See I.C. § 18-8004(4)
("Notwithstanding any other provision of law or rule of court, the results of any test for
alcohol concentration and records relating to calibration, approval, certification or quality
control performed by a laboratory operated or approved by the Idaho state police or by
any other method approved by the Idaho state police shall be admissible in any
proceeding in this state without the necessity of ·producing a witness to establish the
reliability of the testing procedure for examination."). As noted by the state, this is not an
"investigative [report] by police. See I.R.E. 803(8)(A).
Mr. Tomlinson also asserts "[t]he jury should not have had the SAC readout in
the jury room." Memorandum in Support of Appeal, at 10. He has cited no authority for
this conclusion. The Court is not required to consider issues that are unsupported. See

Bach v. Bagley, 148 Idaho 784, 790, 229 P.3d 1146, 1152 (2010) ("The argument shall
contain the [party's] contentions with respect to the issues presented ... the reasons
therefor, with citations to authorities, statutes and· parts of the transcript and the record
relied upon."); I.A.R. 35(a)(6); City of Boise v. Bench Sewer District, 116 Idaho 25, 26
n .1, 773 P.2d 642, 643 n.1 (1988) (issue not fully briefed or argued is deemed
abandoned). The Court also cannot find where he raised this assertion before the

MEMORANDUM DECISION AND ORDER - 8

000084

•
magistrate. See Ochoa v. Idaho Industrial Special Indemnity Fund, 118 Idaho 71, 78,
794 P:.2d 1127, 1134 (1990) ("As a general rule an appellate court will consider only
such points as were raised in the trial court, and this rule precludes a party from
asserting, on appeal, claims to relief not asserted or asked for in the court below.").
Finally, the jury was authorized to have this exhibit, pursuant to Idaho statutory
authority. See I.C. § 19-2203 ("Papers which may be taken by jury.") ("Upon retiring for
deliberation, the jury may take with them all exhibits and all papers (except depositions)
which have been received in evidence in the cause, or copies of such public records or
private documents given in evidence as ought not, .in the opinion of the court, to be
taken from the person having them in possession. They may also take with them the
written instructions given and notes of the testimony or other proceedings on the trial,
taken by themselves or any of them, but none taken by any other person."). 6
CONCLUSION

In view of the foregoing, Judge Hawley's rulings are hereby affirmed.
IT IS SO ORDERED.
Dated this

U

+day of January 2014 .

.4'/~-Michael McLaughlin
Senior District Judge

6Mr.

Tomlinson argues, for the first time in his reply brief, that "[i]t does not appear from the record that
the defendant was ever arraigned on the alternate complaint, which is also a violation of due process."
Appellant's Reply Memorandum, at 2. The court generally does not consider issues which have been
asserted for the first time in a reply brief, so this issue will not be reviewed here. See, e.g., State v.
Watkins, 2008 WL 2220426, * (Id. Ct. App.) ("A reviewing court ordinarily considers only the issues
presented In a party's opening brief on appeal because those ·are the arguments and authority to which the
respondent has an opportunity to reply in the respondent's brief.") (citing Suitts v. Nix, 141 Idaho 706, 708,
117 P.3d 120, 122 (2005)).
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I, Christopher D. Rich, the undersigned authority, do hereby certify that I have
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ORDER as notice pursuant to the Idaho Rules to each of the parties of record in this
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DAVID J. SMETHERS
ATTORNEY AT LAW
1000 S. ROOSEVELT ST.
BOISE, ID 83705
BOISE CITY ATTORNEY
VIA INTERDEPARTMENTAL MAIL
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Clerk of the District Court
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APR 1 D2014
ADA COUNTY PUBLIC DEFENDER
Attorney for Defendant
Teri Jones
Deputy Public Defender
200 West Front Street, Suite 1107
Boise, Idaho 83702
Telephone: (208) 287-7400
Facsimile: (208) 287-7409
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Case No. CR-MD-2013-0014237

Plaintiff,

MOTION TO WITHDRAW MOTION
TO SUPPRESS

vs.
KENTSLER L. JONES,
Defendant.

COMES NOW the defendant, KENTSLER L. JONES, by and through his attorney,
Teri Jones, Ada County Public Defender's Office, and moves this Court to withdraw the
previously filed Motion to Suppress entered on March 18, 2014, and to vacate the hearing on
said motion.
DATED

this--Ll)__ day of April 2014.
TE

i
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CERTIFICATE OF MAILING
I HEREBY CERTIFY that on this

jQ_ day of April 2014, I mailed a true and correct

copy of the foregoing to Brett Judd, Ada County Prosecutor's Office, by placing the same in the
Interdepartmental Mail.
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ADA COUNTY PUBLIC DEFENDER
Attorney for Defendant
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RICH, Clerk
Sy KI\TrllNA CHRISiEN$EN
DEPUTY

Teri Jones
Deputy Public Defender
200 West Front Street, Suite 1107
Boise, Idaho 83702
Telephone: (208) 287-7400
Facsimile: (208) 287-7409
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Case No. CR-MD-2013-0014237

Plaintiff,
OBJECTION TO STATE'S MOTION
INLIMINE

vs.

KENTSLER L. JONES,
Defendant.

COMES NOW the defendant, KENTSLER L. JONES, by and through his attorney,
Teri Jones, Ada County Public Defender's Office, and hereby filed this Objection to State's
Motion in Limine. Granting the State's motion would be contrary to the United States
Constitution, Fifth, Sixth and Fourteenth Amendments, the Constitution of the State of Idaho,
Sections Seven and Thirteen, and the Idaho Rules of Evidence.
The state seeks to omit evidence of the margin of error inherent in the blood alcohol
content testing method. Elias-Cruz v. Idaho Department of Transportation, 153 Idaho 200
(2012), held that, in the context of an administrative hearing regarding one's license suspension,
the margin of error of the testing machine was not relevant. That holding is not applicable in
criminal matters.

OBJECTION TO STATE'S MOTION IN LIMINE

000089

.Jti

In Elias-Cruz, the defendant was served a notice of suspension and requested an
administrative hearing pursuant to Idaho Code § 18-8002A(7). Pursuant to that statute, at the
hearing:
The burden of proof shall be on the person requesting the hearing. The hearing
officer shall not vacate the suspension unless he finds, by a preponderance of the
evidence, that:
(a) The peace officer did not have legal cause to stop the person; or
(b) The officer did not have legal cause to believe the person had been
driving or was in actual physical control of a vehicle while under the influence of
alcohol, drugs or other intoxicating substances in violation of the provisions of
section 18-8004, 18-8004C or 18-8006, Idaho Code; or
(c) The test results did not show an alcohol concentration or the presence
of drugs or other intoxicating substances in violation of section 18-8004, 188004C or 18-8006, Idaho Code; or
(d) The tests for alcohol concentration, drugs or other intoxicating
substances administered at the direction of the peace officer were not conducted
in accordance with the requirements of section 18-8004(4), Idaho Code, or the
testing equipment was not functioning properly when the test was administered;
or
(e) The person was not informed of the consequences of submitting to
evidentiary testing as required in subsection (2) of this section.
Elias-Cruz presented the testimony of an expert witness regarding the margin of error of
the testing equipment. Based upon that testimony, Elias-Cruz argued that any suspension must be
based upon her actual blood alcohol concentration rather than the alcohol concentration as shown
by the test; that due to the testing equipment's margin of error, her actual blood alcohol content
could have been below the legal limit. The hearing officer sustained her suspension. Elias-Cruz
appeal, claiming a violation of due process.
The Idaho Supreme Court affirmed, holding that the plain language of § 18-8002A(7) did
not require the hearing officer to consider the margin of error. The Court cited approvingly to

McDaniel v. State Dep't of Transp., 149 Idaho 643 (Ct.App.2010), a case that also held the
margin of error was not relevant under LC. § 18-8002A(7). The Supreme Court reasoned that the
margin of error was irrelevant and that ignoring irrelevant evidence does not violate due process.
The Court went on to analyze two of its prior opinions, State v. Sutliff, 97 Idaho 523
(1976) and State v. Robinett, 141 Idaho 110 (2005). In Sutliff, the Court held that the state was
not required to extrapolate the test result back to the time of driving for the test result to be
admissible. The Court noted that it is impossible to get test results from the exact moment of the
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driving event. The Court also held, "the lapse of time prior to the extraction of samples goes to
the weight to be afforded the test results and not to their admissibility." That is, a defendant was
still able to challenge and confront and examine witnesses regarding the result.
In Robinett, the Court analyzed an impairment theory prosecution, rather than a per se
theory prosecution. Under the per se theory, the state need not offer extrapolation evidence as a
foundational requirement. Provided the state can show the test was in accordance to the standard
operating procedure established by Idaho State police, the results are admissible.
The statutes prohibiting the crime of Driving Under the Influence, whether it be .08 or
.20, are substantially different than I.C. § 18-8002A(7), the license suspension statute. Under
Idaho law, the state must prove that Mr. Jones was .20 or above at the time of driving. The
statute is clearly defined using present tense. Elias-Cruz is incorrect in opining that the crime is
driving a vehicle and subsequently having a test result over the legal limit. If that were the case,
the statute should have been written differently.
Idaho Code § 18-8004(4) governs the method of evidentiary testing for alcohol and it
states:
For purposes of this chapter, an evidentiary test for alcohol concentration shall be
based upon a formula of grams of alcohol per one hundred (100) cubic
centimeters of blood, per two hundred ten (210) liters of breath or sixty-seven
(67) milliliters of urine. Analysis of blood, urine or breath for the purpose of
determining the alcohol concentration shall be performed by a laboratory operated
by the Idaho state police or by a laboratory approved by the Idaho state police
under the provisions of approval and certification standards to be set by that
department, or by any other method approved by the Idaho state police.
Notwithstanding any other provision of law or rule of court, the results of any test
for alcohol concentration and records relating to calibration, approval,
certification or quality control performed by a laboratory operated or approved by
the Idaho state police or by any other method approved by the Idaho state police
shall be admissible in any proceeding in this state without the necessity of
producing a witness to establish the reliability of the testing procedure for
examination.
Idaho Code § 18-8004(4) is merely a statutory exception to I.R.E. 702, obviating the need
for the state to produce an expert to lay foundation as to the test results. As long as standard
operating procedures adopted by the Idaho State Police have been followed, the results are
admissible. The court is the gatekeeper, but it is the jury's province to determine the validity of
the evidence. No statute, case, or rule provides that the sole issue in a criminal DUI prosecution
is the test result itself, nor is the accused prohibited from putting on a defense for the crime.
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The state attaches the decision in State v. Tomlinson, CR-MD-2012-14306, in support of
its motion. If this court were to read State v. Juarez, 155 Idaho 449 (Ct.App.2013) cited in the
Tomlinson opinion, as well as State v. Robinett, 141 Idaho 110 (2005) as quoted by Juarez, the

conclusion to exclude margin of error evidence cannot be drawn by this court.
The Juarez case was analyzing whether an out of state DUI statute was substantially
conforming to Idaho's for the purpose of enhancing the penalty or the charge. The dicta in that
case referred to Robinett's holding which was, as was mentioned above, that when prosecuting
under the per se theory it is not necessary for the state to have to extrapolate the results back to
the time of driving. The lapse of time prior to the test goes to the weight of the evidence, not its
admissibility.
The court in Tomlinson took a phrase from Juarez, "it is a person's alcohol concentration
at the time of the test that is the question" and misinterpreted it to mean that any other evidence
to negate the results are not relevant, therefore, inadmissible. Such is a misreading of Juarez and
Robinett. Not only is Tomlinson not binding upon this court, but it is contrary State v. Ward, 135

Idaho 400 (Ct.App.2001) (admissibility of test results in no way limits the right of a party to
introduce evidence relevant to the weight of that evidence); State v. Presnall, 119 Idaho 207
(Ct.App.1991) (a defendant charged with driving under the influence by proof of excessive
alcohol content is entitled to offer any competent evidence tending to impeach the results of the
evidentiary tests admitted against him); and State v. Hartwig, 112 Idaho 370 (Ct.App.1987)
(obviously the reliability of any testing machine is subject to challenge) to name a few.
The state's own lab report, disclosed in discovery, acknowledges an uncertainty
measurement of five percent; meaning that Mr. Jones's .207 BAC could just as easily be .196 or
.217. The prosecutor is requesting that portion of that report be omitted and that his witness,
forensic scientist Rachel Cutler, be admonished from acknowledging it. The Idaho Rules of
Evidence provide that any evidence that assists the trier of fact in determining an element of the
offense is relevant. Certainly the fact that the state's forensic scientist recognizes that the testing
results could be under .20, making this crime a misdemeanor rather than a felony, is relevant.
The due process clause of the Fourteenth Amendment requires that criminal prosecutions
comport with prevailing notions of fundamental fairness. Fundamental fairness requires a
meaningful opportunity to present a complete defense. The Idaho Court of Appeals has
previously stated:
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[T]he Due Process Clause of the Fourteenth Amendment to the United States
Constitution guarantees to an accused "the right to a fair opportunity to defend
against the State's accusations." Chambers v. Mississippi, 410 U.S. 284, 294
(1973). See also California v. Trombetta, 467 U.S. 479, 485 (1984). Due process
"is flexible and calls for such procedural protections as the particular situation
demands." Morrissey v. Brewer, 408 U.S. 471, 481 (1972). It imposes a standard
of fundamental fairness in criminal proceedings. Ake v. Oklahoma, 470 U.S. 68,
76 (1985); State v. Lewis, 144 Idaho 64, 66 (2007); Schwartzmiller v. Winters, 99
Idaho 18, 19 (1978).
State v. Green, 149 Idaho 706 (Ct. App. 2010).
In an administrative hearing regarding one's license suspension, the burden of proof is on
the party who requested the hearing, rather than the state. Furthermore, the standard of proof is
by the preponderance of the evidence, not beyond a reasonable doubt. If the administrative judge
finds that the petitioner failed an evidentiary test for alcohol, the petitioner could lose their
driving privileges. If the jury were to unanimously hold that the defendant failed an evidentiary
test, the defendant could be sent to the penitentiary. An administrative hearing is so different in
nature that the evidentiary rulings cannot be applied in a criminal jury trial.
If this court were to grant the state's motion, it would effectively be turning the

legislature's Driving Under the Influence law to one of strict liability; creating a criminal statute
to which' there is no defense. Not only is the margin of error admissible, so, too, is any other
reliable evidence that Mr. Jones can use to defend himself against these charges. Anything less
than a denial violates Mr. Jones's right to due process of law and violates the doctrine of
fundamental fairness. Based upon the reasoning above, we respectfully request that the court
deny the state's motion.
DATED this£ day of April 2014.
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CERTIFICATE OF MAILING
I HEREBY CERTIFY that on this

-!D- day of April 2014, I mailed a true and correct

copy of the foregoing to Brett Judd, Ada County Prosecutor's Office, by placing the same in the
Interdepartmental Mail.
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. APR 25 2014

Judge Melissa Moody
From:
Sent:
To:

Cc:
Subject:

Teri Jones
Monday, April 21, 2014 09:18 AM
Brett Judd; Judge Melissa Moody
Cindy Ho
RE: Kentsler Lee Jones CR MD 2013-0014237

CHRISTOPHER D. RICH, Clerk
By CHARLOTTE C. VOLLET
DiPUTY

Me too!

From: Brett Judd

Sent: Saturday, April 19, 2014 2:43 PM
To: Judge Melissa Moody
Cc: Teri Jones; Cindy Ho
Subject: Re: Kentsler Lee Jones CR MD 2013-0014237
Your Honor and Counsel,

I am fine with submitting on the briefing. Thanks.
Brett
Judge Melissa Moody <mmoody@adaweb.net> wrote:
Counsel,
This case was set for MTS hearing on April 28 at 3:30, but the defense later moved to withdraw that motion/vacate the
hearing. In the meantime, the prosecution filed a motion in Ii mine which was not set for hearing although the defense
did file an objection to the motion.
Do you want to use the April 28 time for a hearing on the motion in limine or do you want me to decide it on the
briefing alone?

Please advise.
Thank you,
Melissa

1
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APR 2 5 2014
CHRISTOPHER D. RICH, Clerk
By CHARLOlTE C. VOLLET
DiPUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,

Case No. CR MD 2013-0014237

Plaintiff,
ORDER ON STATE'S MARCH 21, 2014
MOTION IN LIMINE

vs.
KENTSLER LEE JONES,
Defendant.

On March 21, 2014, the State moved to exclude any evidence regarding the
measurement of uncertainty for the instrument used to measure the Defendant's blood
alcohol. The basis of the motion is that such evidence is irrelevant under the Idaho
Supreme Court's holding in Elias-Cruz v. Idaho Dep't of Transp., 153 Idaho 200,
205-06, 280 P.3d 703, 708-09 (2012).
On April 10, 2014, the Defendant filed, through counsel, an objection to the
State's motion, arguing that the Idaho Supreme Court's holding in Elias-Cruz does not
apply to criminal matters.

The Defendant also argued that excluding evidence

regarding the measurement of uncertainty would deprive him of a defense, deny his
right to due process of law, and violate the doctrine of fundamental fairness.
The parties stipulated that the Court should decide the State's motion without a
hearing. See Email (April 21, 2014) on file at the Ada County Courthouse in the Court
ORDER ON STATE'S MARCH 21, 2014 MOTION IN LIMINE - Page 1
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record. Having reviewed the pleadings and considered the arguments of the parties,
the Court hereby GRANTS the State's motion to exclude evidence regarding the
measurement of uncertainty for the instrument used to measure the Defendant's blood
alcohol. Such evidence is irrelevant and therefore inadmissible. I.RE. 402.
This Order also specifically permits the State to redact any exhibits it intends to
offer to delete this irrelevant evidence.

IT IS SO ORDERED.
DATED this 25th day of April 2014.

Melissa Moody
District Judge
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I hereby certify that on this

J~-- day of April 2014, I mailed (served) a true

and correct copy of the within instrument to:

(_ ~y.s.

Brett Judd
ADA COUNTY PROSECUTING ATIORNEY
VIA INTERDEPARTMENTAL MAIL

Mail, Postage Prepaid
(u interdepartmental Mail
( ) Electronic Mail
( ) Facsimile

Teri Jones
ADA COUNTY PUBLIC DEFENDER
VIA INTERDEPARTMENTAL MAIL

( ) !).S. Mail, Postage Prepaid
(v(lnterdepartmental Mail
( ) Electronic Mail
( ) Facsimile

CHRISTOPHER D. RICH
Clerk of the District Court
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GREG H. BOWER
Ada County Prosecuting Attorney
Brett B. Judd
Deputy Prosecuting Attorney
200 W. Front Street, Room 3191
Boise, Idaho 83702
Telephone: (208) 287-7700
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
Plaintiff,
vs.
KENTSLER LEE JONES,
Defendant.

_______________

)
)
)
)
)
)
)
)
)
)

Case No. CR-MD-2013-0014237
DISCOVERY
RESPONSE TO COURT

COMES NOW, Brett B. Judd, Deputy Prosecuting Attorney, in and for the County of Ada,
State of Idaho, and informs the Court that the State has complied with the Defendant's Request for
Discovery.

,%5.
RESPECTFULLY SUBMITTED this-'~- day of Af,nt-2014.
GREG H. BOWER
Ad

WISCOVERY RESPONSE TO COURT (JONES), Page 1
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MAY O1 2014
CHRISTOPHER D. RICH, Clerlc
By AMY LANG
OEf'UTY

GREG H. BOWER
Ada County Prosecuting Attorney
Brett B. Judd
Deputy Prosecuting Attorney
200 W. Front Street, Room 366
Boise, Id. 83702
Telephone: (208) 287-7700

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
Plaintiff,
vs.
KENTSLER LEE JONES,
Defendant.
________________

)
)
)
)
)
)
)
)
)
)

Case No. CR-MD-2013-0014237
REQUEST FOR DISCOVERY

TO THE ABOVE NAMED DEFENDANT:
PLEASE TAKE NOTICE that the undersigned, pursuant to Rule 16 of the Idaho Criminal
Rules, requests Discovery and inspection of the following:
(1) Documents and Tangible Objects:
Request is hereby made by the prosecution to inspect and copy or photograph books, papers,
documents, photographs, tangible objects or copies or portions thereof, which are within the
possession, custody or control of the defendant, and which the defendant intends to introduce in
evidence at trial .
. ()

(2) Reports of Examinations and Tests:

~EST FOR DISCOVERY (JONES), Page 1
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The prosecution hereby requests the defendant to permit the State to inspect and copy or
photograph any results or reports of physical or mental examinations and of scientific tests or
experiments made in connection with this case, or copies thereof, within the possession or control
of the defendant, which the defendant intends to introduce in evidence at the trial, or which were
prepared by a witness whom the defendant intends to call at the trial when the results or reports
relate to testimony of the witness.
(3) Defense Witnesses:
The prosecution requests the defendant to furnish the State with a list of names and
addresses of witnesses the defendant intends to call at trial.
(4) Expert Witnesses:
The prosecution requests the defendant to provide a written summary or report of any
testimony that the defense intends to introduce pursuant to Idaho Criminal Rule 16(c)(4), including
the facts and data supporting the opinion and the witness's qualifications.
(5) Pursuant to Idaho Code Section 19-519, the State hereby requests that the defendant
state in writing within ten (10) days any specific place or places at which the defendant claims to
have been at the time of the alleged offense and the names and addresses of the witnesses upon
whom he intends to rely to establish such alibi.
DATED this -l.... day of Af,~014.
GREG H. BOWER
ting Attorney

CERTIFICATE OF SERVICE
REQUEST FOR DISCOVERY (JONES), Page 2
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I HEREBY CERTIFY that on this

1g,.. day of~2014, I caused to be served, a

true and ~orrect copy of the foregoing Request for Discovery upon the individual(s) named below in
the manner noted:
Teri Jones, Ada County Public Defender

o

By depositing copies of the same in the United States mail, postage prepaid, first class.

YBy depositing copies of the same in the Interdepartmental Mail.
o

By hand delivering copies of the same to defense counsel.

o

By informing the office of said individual(s) that said copies were available for pickup at
the Office of the Ada County Prosecutor.

o

By faxing copies of the same to said attomey(s) at the facsimile number: _ _ __

REQUEST FOR DISCOVERY (JONES), Page 3
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A.M.-----

ADA COUNTY PUBLIC DEFENDER
Attorney for Defendant
200 West Front St., Ste 1107
Boise, Idaho 83702
Telephone: (208) 287-7400
Facsimile: (208) 287-7409

MAY D6 20\~

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO
Plaintiff,
vs.

KENSTLER JONES,
Defendant.

)
)
)
)
)
)
)
)
)
)

Case No. CR-~2013-~

1')D

14237

MOTION TO RECONSIDER
OBJECTION TO STATE'S
MOTION IN LIMINE

COMES NOW the above-named defendant, KENSLTER JONES, by and through
his attorney of record, Teri Jones of the Ada County Public Defender's Office, and
hereby files this Motion to Reconsider Objection to State's Motion in Limine.
This court granted the state's motion to om.it evidence of the measurement of uncertainty
inherent in the blood alcohol content testing method based solely on Elias-Cruz v. Idaho

Department of Transportation, 153 Idaho 200 (2012). Elias-Cruz was, again, an administrative
hearing whose holding is binding upon subsequent administrative hearings. The analysis of the
criminal Driving Under the Influence statute in that opinion is dicta and does not bind a court in

J
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a criminal proceeding. Ada County Magistrate Judge McGregor-Irby held that that Elias-Cruz
did not apply to criminal matters in State v. Cravens, CR-MD-2011-13066. Exhibit 1, Attached.
Although Cravens is non-binding upon this court, it supports the defendant's position that
Tomlinson, another non-binding decision, is not in concert with other decisions in this district.
See State v. Edmondson, 125 Idaho 132 (Ct.App.1994) (A defendant charged with DUI by proof
of excessive alcohol is allowed to offer any competent evidence to impeach the results of the
evidentiary test.) Furthermore, State v. Davis, 155 Idaho 216 (Ct.App.2013), an opinion drafted

by the Idaho Court of Appeals after the Elias-Cruz decision, does not appear to be restricted by
that decision either.
Very few states that have dealt with the specific issue of the Uncertainty Measurement
(UM) and the Blood/Breath Alcohol Concentration (BAC) results but nearly all have held that

the BAC is inadmissible without the UM. These cases are mostly unpublished and, at best,
would only be persuasive upon this court, but they offer some insight into the developing
concepts of forensic science as well as the direction the courts are taking.
Forensic science, just like any other science, is an inexact one.

Furthermore it is

constantly developing and improving. Christopher Boscia's Law Review article "Strengthening
Forensic Alcohol Analysis in California DUI Cases: A Prosecutor's Perspective", 53 Santa
Clara L. Rev. 733, 2013, examined how California law has failed to keep up with the evolving

scientific standards with UM reporting.

Uncertainty exists because true value cannot be

determined. Id. at 739. To properly interpret the results of a sample the process must be
evaluated for its uncertainty. Id. at 746.
When Idaho amended the Driving Under the Influence code in 1987, the concept
of UM was still developing and could not be quantified. Therefore, the statute is silent

MOTION TO RECONSIDER OBJECTION TO STATE'S MOTION IN LIMINE-2
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regarding that issue. The main purpose for the amendment appears to have been to
alleviate evidentiary hurdles that existed at the time. Prior to the amendment, the state
had to utilize expert testimony to demonstrate that the testing methods used were
generally reliable and acceptable in the scientific community.

Furthermore, most

evidentiary tests were of breath, not blood, and some courts would require the state to
extrapolate the breath test results to the blood levels at the time the defendant was
driving. The amendment redacted the references to "blood alcohol concentration" and
replaced it with "alcohol concentration." That eliminated the burden of extrapolation.
The code also dictated the method by which the Idaho State Lab would get BAC results,
eliminating the burden of having to provide expert testimony for their admission. Idaho
Code § 18-8004(4) governs the method of evidentiary testing for alcohol and it states in
part:
Analysis of blood, urine or breath for the purpose of determining
the alcohol concentration shall be performed by a laboratory operated by
the Idaho state police or by a laboratory approved by the Idaho state police
under the provisions of approval and certification standards to be set by
that department, or by any other method approved by the Idaho state
police. Notwithstanding any other provision of law or rule of court, the
results of any test for alcohol concentration and records relating to
calibration, approval, certification or quality control performed by a
laboratory operated or approved by the Idaho state police or by any other
method approved by the Idaho state police shall be admissible in any
proceeding in this state ...
The Idaho Legislature requires that the lab be approved by the Idaho State Police (ISP)
and that the lab follow certification standards. Said standards, by both ISP Forensic Services and
its accrediting body, The American Society of Crime Laboratory Directors/Laboratory
Accreditation Board (ASCLD/LAB) require that the UM be measured and reported Exibits 2

and 3, Attached. Therefore, if the law requires that the testing be done in accordance with the
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standards set for by ISP and ASCLD/LAB, certainly it further requires that the UM be measured,
reported, and deemed admissible as well.
Other states have held that, without the UM, the BAC results are inadmissible. The
Order Suppressing Defendant's Breath-Alcohol Measurements in the Absence of a Measurement
for Uncertainty in State of Washington v. Fausto and Ballow is extremely educational regarding
the study of forensics and the UM. Exhibit 4, Attached. Beyond that, it holds that "historic
standards of justice-contained in the federal constitution, case authority and court rules-require
that the State present breath test readings, both in pretrial discovery and at trial, showing their
true value, rather than wrapped in such a way that a false picture is presented, either to the
defendant or to the trier of fact." In the above matter, the defendants' moved to suppress their
BAC results without the accompanying measure of reliability, or UM. The court drafted a
lengthy and reasoned opinion granting the defendants' motion. The court cited to State v.
Bjornsen, 271 N.W.2d 839 (1978) and State v. Beohmer, 1 Haw.App.44 (1980), slightly older
cases, to support its opinion. Bjornsen reasoned that, while the Legislature can prescribe the
acceptable method for testing and the percent at which an offense is unlawful, as well as dictate
that the results be deemed admissible as a matter of law, it is not unreasonable for the court to
require that the test designed to show that percent do so outside of any error or tolerance inherent
in the testing process. Order Suppressing Defendant's Breath-Alcohol Measurements in the
Absence of Measurement for Uncertainty, 21.

The court in Boehmer ignored the "statutory

presumption of guilt" based upon the .10 BAC, finding that the UM is a critical fact that must
offered by the state in evidence. Id.
State v. Weimer, Exhibit 5 Attached, suppressed the BAC results when unaccompanied by
the UM; reasoning that doing so is contrary to the accepted standards in the scientific community

MOTION TO RECONSIDER OBJECTION TO STATE'S MOTION IN LIMINE-4
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and is misleading to the trier of fact. The court in People of the State of Michigan v. Jeffrey
James Jabrocki, Exhibit 6 Attached, held that, without the UM, the BAC results do not meet the
Daubert standard and are therefore inadmissible. Finally, City of Kent v. McDaniel, Rith and
Straight, Exhibit 7 Attached, also held that the admission of the BAC results will be predicated

upon the calculation, identification, and production of the UM.
The state here is not seeking to prevent testimony regarding extrapolation, which
is what the Elias-Cruz matter discussed, but of the measurement of uncertainty. 1)1is is
contrary to ISP policy, ASCLD/LAB's accreditation standards, and arguably LC. 188004(4) which requires the lab follow accreditation standards. "Forensic science reports,
and any courtroom testimony stemming from them, must include clear characterizations
of the limitations of the analyses[.] Strengthening Forensic Science in the United States:
A Path Forward, page 186. To borrow from an example from Matt Garnette, head of

quality control for ISP Forensic Services, if I take my child's temperature fifteen times I
could have multiple results ranging from 100 degrees to 101 degrees. I could conclude
that her temperature is 100.5 with a margin of error of .5 degrees. I will not know the
true temperature, however, I will know that it is just as likely 100 as it is 101. By
representing to the trier of fact that, according to the testing the result is 100.5 is _a
misrepresentation of fact and is not "the truth, the whole truth, and nothing but the truth."
Rachel Cutler of ISPFS conducted the test in this matter and would testify that it
is just as likely that Mr. Jones' BAC was .19 as it was .20. The UM is, in this particular
case, is exculpatory evidence that requires, under the Due Process Clauses of the state
and federal constitutions, disclosure to the jury.

MOTION TO RECONSIDER OBJECTION TO STATE'S MOTION IN LIMINE-5
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Dated this-~- day of_--'-ry\_.....Qvl\:.__-1-__, 2014.

\

Ada County Public

MOTION TO RECONSIDER OBJECTION TO STATE'S MOTION IN LIMINE-6

000108

,

CERTIFICATE OF MAILING
I HEREBY CERTIFY, that on this

Ji!::

day of__,_~------11-------' 2014, I

mailed a true and correct copy of the foregoing to the:
Ada County Prosecuting Attorney
by depositing same in the Interdepartmental Mail.
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE

By CAMILLE MITCHELl

er

OEPIJTY

STATE OF IDAHO, IN AND F_OR THE COUNTY OF ADA
MAGISTRATE DIVISION
State of Idaho

vs.
Ci,ndy Sue Cravens

)
)
)
)
)
)

Case No: CR-MD-2011-0013066

..:,

:;

ORDER DENYING STATE'S
MOTION IN LIMINE

::;i

k

STATEMENT OF FACTS
Cindy Sue Crave:qs was arrested for misdemeanor Driving Under the Influence of
Alcohol, pursuant to LC. § 18-8004, after an officer administered a field sobriety and

. .. .

breathalyzer test using the LifeLoc FC20. The results of this test produced a suspicion that Ms.

;,,,

Cravens was driving intoxicated, and the then administered breathalyzer test resulted in a

)

..

,,

...

.081/.084 reading. Ms. Cravens seeks to introduce or elicit testimony regarding a general margin
of error in the breathalyzer equipment, however, the State has filed a Motion in Limine
requesting that the Court find such testimony irrelevant due to the recent decision in Elias-Cruz .

v. Idaho Dept. of Transportation. This issue shall be considered below.

QUESTION PRESENTED
Under LC.§ 18-8004, does the recent Idaho Supreme Court decision in Elias-Cruz v.

Idaho Department of Transportation af~ect the ability of a defendant to present testimony on the·
margin of error of the LifeLoc FC20 portable breathalyzer test when defending against a DUI
charge in a magistrate court?

I

·11/'-1

DEFENDANT'S
EXillBIT

I
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ANALYSIS
In a magistrate court in the state ofldaho, a defendant may produce or elicit testimony on
whether a specific breathalyzer device was reliable at the time the test was taken, and it is up to
the factfinder to· weigh such evidence in deciding whether reasonable doubt exists. Under Idaho
law, LC. § 18-8004, a person is guilty of the crime of driving under the influence of alcohol if
the person "is under the influence of alcohol ... or[] has an alcohol concentration of 0.08, as
defined in subsection (4) ... as shown by analysis of his blood, urine, or breath ..." It has been
held that this statute creates two ways by which the State can prove a violation, the first being to
show under the totality of the evidence that the defendant was driving under the influence and
the second that the defendant drove with an alcohol concentration over .08 percent or more. State

v. Robinett, 141 Idaho 110, 112, 106 P.3d 436,438 (2004). Here, the State contends that
evidence of a general margin of error in breathalyzer equipment under the second theory (the per

.

se theory) is irrelevant due to the recent Idaho Supreme Court decision in Elias-Cruz v. Idaho

Department ofTransportation. 2012 Opinion No. 99, 2012 WL 2481632. However, analysis of
the decision in Elias-Cruz and a survey of cases from Idaho and other jurisdictions yields the
conclusion that the Elias-Cruz decision is specific to considerations of administrative license
suspensions by hearing officers of the Idaho Department of Transportation.
Based on the cases cited, holding, and analysis in Elias-Cruz, the decision is specific to
evidentiary considerations by a hearing officer in cases before the Idaho Department of
Transportation for administrative license suspensions. Under Idaho Code section 18-8002A,
when a peace officer has legal cause to believe someone is driving while intoxicated and a1Tests
that person in violation of I. C. § 18-8004, the Idaho Department of Transportation can
automatically suspend that persons license for a certain period depending on the number of prior

2
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DUI offenses and suspensions. According to LC. § 18-8002A(7), a person who's license has
been administratively suspended may request an evidentiary hearing. This evidentiary hearing is
quite distinguishable from the criminal hearing to establish guilt of the misdemeanor: (1) the
burden of proof is on the party requesting the administrative hearing, (2) the hearing officer must
find grounds to vacate the suspension by a preponderance of the evidence, (3) the facts and
findings by the hearing officer are "independent of the determination of the same or similar facts
in the adjudication of any criminal charges arising out oft~e same occurrence", and (4) the
losing party can seek judicial review in the manner provided for judicial review of final agency
actions. Id. In the case of Elias-Cruz, the defendant sought judicial review of the suspension of
her license by the Idaho Department of Transportation. Ms. Elias-Cruz contended that the
hearing officer erred by failing to consider evidence of a margin of error of the LifeLoc FC20
breathalyzer in weighing whether she had met her burden of proof to vacate the suspension. In
analyzing this issue, the cases considered by the Idaho Supreme Court were either specific to
administrative suspensions or concerned with the admissibility of evidence regarding tests for
alcohol concentration. See McDaniel v. Idaho Department of Transportation, 149 Idaho 643,239
P.3d 36 (Ct. App. 2010) (Holding that hearing officer did not have to take into account any
inherent error within breath test machine before license suspension); see also Robinett, 141 Idaho
at 113, 106 P .3d at 439 (Holding that evidence of blood alcohol content taken after lapse in time
of arrest did not make evidence inadmissible). Additionally, the decision is quite specific to
suspension of drivers licenses for persons under the age of 21, and the strong interests of the state
to do so under such circumstances.

Finally, although the court makes note that to establish a

"per se''. criminal violation under this theory of the statute the state need not establish the "actual
alcohol concentration", this holding would not preclude the jury or judge from considering

3
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evidence of a margin of error in the specific device when deciding if the state has established its
prima facie case.
Although breathalyzer evidence is automatically admissible, the statute does not limit the
right of a defendant to introduce evidence to the jury relevant to "the weight and credibility of
such evidence, or to attack the reliability of both the test's results and the process utilized on that
defendant. State v. Van Sickle, 120 Idaho 99,104,813 P.2d 910,915 (Ct. App. 1991); see also

State v. Ward, 135 Idaho 400, 17 P.3d 901 (Ct. App. 2001). When a jury instruction unduly
emphasized the approval by the police department of the Intoxilyzer 5000, the Idaho Court of
Appeals found reversible error because such instruction encroached on the State's burden of
proving beyond a reasonable doubt that a .10 reading at the time it was taken was correct. State

v. Winson, 129 Idaho 298, 301, 923 P.2d 1005, 1008 (Ct. App. 1996). In reaching its conclusion,
the court reasoned that "in light of the fact that the jury may have inferred that they need not
deliberate on the accuracy of the breath test in this case because it was settled by the magistrate's
instruction," the court committed harmful error by not allowing the jury to decide the ultimate
issue of the case regarding the per se violation of I.C. § 18-8004. Id. Lending additional support
to this conclusion is the case of State v. Pressna/l, where the court held that a defendant charged
with driving under the influence of alcohol was entitled to present testimony from an expert
witness predicting his blood alcohol level at the time of the test to support the inference that a
breath alcohol reading from an Intoximeter 3000 was inaccurate. 119 Idaho 207,211,804 P.2d
936, 940 (Ct. App. 1991). More recently, in State v. Anderson, the court considered whether the
defendant was guilty of an enhanced DUI where the breathalyzer testing was inconsistent. 145
Idaho 99, 104, 175 PJd 788, 793 (2008). The court reasoned that "it is within the province of
the jury to assign weight to conflicting evidence and credibility to testimony. Where the jury

4
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determined that the evidence presented proved beyond a reasonable doubt that the 0.22 and 0.24
test results were valid and that the 0.19 test result, although valid, should be disregarded." Id.
Additionally, the Idaho Court of Appeals and many other jurisdictions surveyed have recently
held in numerous situations that a defendant may produce evidence of the umeliability of a
specific breathalyzer test. See State v. Alford, 139 Idaho 595,598, 83 P.3d 139, 142 (Ct. App.
2004) (Stating that defendant had not put forth any evidence demonstrating the reliability of a
specific breathalyzer); see State v. Finch, 291 Kan. 665, 672, 244 P. 3d 673, 680 (2011) (Holding
that a per se violation theory in DUI case did not equate to establishment of the prima facie case
and evidence of margin of error in breathalyzer was relevant); see also State v. Kuhl, 276 Neb.
497,511, 755 N.W.2d 389,400 (2008) (Finding that defendant could present expert testimony
on margin of error but trial court could reject credibility where no studies existed to support a
margin of error of specific breathalyzer). Finally, perhaps the most recent and instructive Idaho
case is State v. Hardesty, where the defendant sought to introduce expe1i testimony on the
variability of the standard partition ratio in converting breath test to blood alcohol level. 136
Idaho 707, 710, 39 P.3d 647,648 (Ct. App. 2002). In its analysis, the court found that a
defendant could not challenge a general element of the crime, but could challenge the reliability
and scientific methodology underlying the breathalyzer in considering whether the Intoxilyzer
5000 accurately measured his breath alcohol concentration at the time Hardesty's breath test was
administered. Id.
In this case the Idaho Supreme Court decision in Elias-Cruz appears too distinguishable
to be controlling, however, limitations must be placed on the testimony Ms. Cravens provides or
elicits. To be consistent with Hardesty, Ward, and Pressnall this Court must limit expert
testimony to a margin of error specific to the LifeL_oc FC20 that would affect the results at the
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time tests were taken from Ms. Cravens. For the expert testimony to be allowed, it must be
credible ,in that it is a scientifically supported margin of error, and jury instructions must be
limiting as to the jury's job in determining the credibility of the breathalyzer results. In eliciting
testimony from the office on the margin of error, the court must be careful in steering away from
hearsay or credibility determinations that the officer may not be able to make with regards to the
reliability of the LifeLoc FC20. Therefore, while Elias-Cruz is not controlling, the Defendant in
this case d<;>es not have free rein to put forth any evidence of general margins of error in every
breathalyzer test.
CONCLUSION
This court DENIES the State's Motion in Limine. This court also cautions the Defendant
as to the limiting nature of the testimony they can provide or elicit as per the parameters
mentioned above.
Dated this 30111 day of August. 2012.
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Idaho State Police

10.0
10.1

Forensic Services

Analytical Methods for Volatiles Analysis

Uncertainty of Measurement for Volatiles Analysis

~\'C,

BACKGROUND
Any measurement, no matter how carefully obtained, sh<&i~not be considered
as the true value for the measurement. Whenever an=41)i!tative measurement
on of the true value. 1
is performed, the value obtained is only an appro :
According to JCGM 200:2008, the Intemational~etabulary of metrology Basic and general concepts and associatef!~ (VIM),3 measurement
uncertainty is defined as "A non-negative p.cff!t]tneter4._~sociated with the result
of a measurement/quantity value (numf;eC:J.'nd m~':}e\zent unit used together
to express the magnitude of a quanfi~ tha('"t a acterizes the dispersion of
quantity values that could reasonal:@1be ~tJ{!_iJui ed to the measurand (quantity
intended to be measured)." I~::>""f702~05 clause 5.4.6.2 requires that we
make a reasonable estimatio
ceJJ_~ty that is based on lrnowledge of the
performance of the methotQri on,lt©heasurement scope and shall make use
of for example, p ~
·o e exp~e and validation data.2 Clause 5.4.6.2,
NOTE I goes on to,-, ~ t h
the degree of rigor needed in an estimation of
uncertainty of a
men . ep nds on factors such as the existence of narrow
limits on whic~iotis~ conformity to a specification is based. 2 Paragraph
5.10.3.1 st~\e@.at ~b,Qapplicable, the test repo1t should include a statement
on the e~ted ~ ~ t y of measurement.2 For our purposes, it is applicable
due t~~'-{iucet,~ty affecting the application of the test results which are
co~ant t~A~cification limit. In the analysis of forensic specimens, we do
n<@oV{_th~e value for the specimen; hence this information is not the errm
.x_~sociatect'-with the analysis. Rather, it is a range of values likely to be
~'eftcountered during the measurement process. 7 This information is cmcial to the
legal system because it impacts if and how an individual will be charged with an
offense such as DUI.4•5

,("\0

,o""<

«

10.2

SCOPE
This analytical method will be applied to analytical methods which report
quantitative results. This approach to uncertainty uses the standard deviation of
matrix matched controls and other known sources of uncertainty. A 99%
confidence interval will be created by three standard deviations of data collected
during the process. To properly represent the uncertainty, this data will be
expressed as the Uncertainty Of Measurement on the analysis report.
Authentication of ethanol containing blood controls is described in Volatiles
Analysis Analytical Method 2.0
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•Forensic Services

Idaho State Police

Analytical Methods for Volatiles Analysis

10.3

EQUIPMENT
Reference analytical methods listed under section 10.6.

10.4

REAGENTS
Reference analytical methods listed under section 10.6.

0c,_,

10.S

QUALITYASSURANCEMATERIAL
Reference analytical methods listed under section 10.6.

~,CJ
;\ --

C:)Qj
10.6

REPORTING OF QUANTITATIVE ETHANO~(BmSULTS
10.6.1
Analytical Methods
1.0 Analysis of Volatiles by G01'1.::, ~

,r.i.&

10.6.2

Confi<i~i.,.P,q

Determination of
10.6.2.1
Blo0~troI0Sifiiues obtained during the process
ar~~'cf to ~"bTuh the UM based on the standard
(g.e\Jitio~ oata as well as incorporating other
lmo~"ni:ces of uncertainty into the uncertainty

<lJ
~~

10.~

~<if];ee

~o ~o

,oqj. ·re~
10

cl' ,::::fG,

ht}..

standard deviations will be calculated for a
99% confidence interval.

The mean value as dete1mined by the above
analytical method will be reported along with a ±
UM.

0~

,o~
«
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Idaho State Police

Forensic Services

Analytical Methods for Volatiles Analysis

MONITORING AND UPDATING THE UNCERTAINTY OF
MEASUREMENT
10.6.1
Monitoring
The UM for the analysis process will be monitored
10.7.1.1
per the AM 1.0 through the use of certified
reference materials. The reference ~ a l s shall

10.7

J'"'

be run with each batch of samples,-b~g analyzed
and entered into a spreadsheet.
The results of the refer~~0standards shall be
reviewed annually. The review will consist of the
Discipline Leader chea~~ the results for each lab
and issuing a 1;1e~~~arize the results of the
reference stan~ys~

10.7.1.2

Note: T16.,.0mr.fi.at.'9consist of the following
summii~~:-nnb.inlum: Overall system standard
devia ·o. ove~l, system standard error, each
re21\~ !~l~'fu'ries overall standard deviation, and
O~er~reakdown of the standard deviation and
~~\~1ror for each lab to identify trends.

~0

Upciatin0he lJMYor the system
10.71)- ~\{li~uld a new GC/HS instrument be put into service
Q
Q within the laboratory, the measurement process for
~ ~ the affected laboratory shall be repeated using an
,~
Q'"\. ·
available lot of blood control QC samples in the
Ct ,
CJ
same prescribed manner as the original
{;5
determination.

10.7.2

<5'
~

0

'V

10.7.2.2

Should a new analyst be approved to perform
volatile substance analysis, the measurement
process will be performed by that analyst using an
available lot of blood control QC samples in the
same prescribed manner as the original
determination.

10.7.2.3

Every tl1ree years, tl1e process with be reproduced
using a different lot of blood QC samples
throughout the entire system. Each analyst that is
approved and performing volatile substance
analysis on blood and other fluids sI1all produce
data used for the determination of the UM for the
system. This process shall be substantially the same
as the previous determinations and analyses.

,o,q

~
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Idaho State Police

Forensic Services

10.7.2.4

Analytical Methods for Volatiles Analysis

When the UM is updated, reports that are in
progress shall report the UM numbers in accordance
with the version that is in effect during the
ANALYSIS date found in the case notes, and not
with the report issue date.
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10.8

Forensic Services

Analytical Methods for Volatiles Analysis

REFERENCES AND RECOMMENDED READING
10.8.1
Huber, L., Validation and Qualification in Analytical Laboratories,
pp. 146 - 150, Interpharm/CRC, 19910.
10.8.2

International Organization of Standardization (ISO) / International
Electrochemical Commission (IEC), General require,!!.fJPJs for the
competence of testing and calibration laboratories, ..Z~ (ISO/IEC
11025:2005)

A,v

10.8.3

Joint Committee for Guides in Metrolo!W"mD'iM), International
Vocabulary of Basic and General Tenns 'iffietrology (VIM), 2008.
(JCGM 200: 2008)

~U

10.8.4

Idaho Code §18-8004. Persons ~ e ~uence of alcohol, drugs
~
or any other intoxicating subs~~s.

10.8.5

Idaho Code §18-8004'2,
Penalties.
• CJ

10.8.6

ISO/IEC 1702~~
5.4.6: Estimation of Uncertainty of
Measurem~nt,,Porksh~ Presented by J.P. Bono and E.A.
~~ual Meeting, Denver, Colorado, 20010.

Q'Q

~._.,,'-1

Mishalt~h
10.8.7

0'

Alcohol Concentration -

s~f

Maso0.,~ain About Uncertainty, Quality Digest, Inside
M~logy~ ' 06-12-2008.

0~ ~

~~ c,O
0 ~<:5
0~

,o-q

~
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Analytical Methods for Volatiles Analysis

Forensic Services

Revision History
Uncertainty of Measurement for Volatiles Analysis

10.0

Revision#

Issue Date

Revisions

0
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Analytical Methods 4.1 and ~Vddressed for quantitative
ethanol results.
~~

g

fl)'

&0 ~
a/,;I'oiJ, ;p~m toxicology

0

1-20-2011

Initial version
discipline
analytical me~~ Fornfe.d,y Toxicology AM 5.1.13.

1

4-23-2012

Changesi!Jf'to~orrect references to other AM's.

2

4-15-2013

ChJJJ).~ ma~~fZ'sections 10.1, 10.2, 10.6.2.1, 10.6.2.2,

3

1/16/201,0~~ were made to section 10. 7 and section 10.8 was
Q i~)I. Section 10.7 became section 10.8 and section 10.7
~ ~'s...n.ew text with this revision.

~'2-~~>~-·

~'\.~ c,O
0

Y.)'5

0~
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Measurement Uncertainty
ASCLD/LAB-lnternational is a program of the
American Society of Crime Laboratory Directors / Laboratory Accreditation Board
ASCLD/LAB
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This document replaces AL-PD-3051

NOTE Guidance documents are available from ASCLD/LAB to assist customers with better

understanding and implementing ASCLD/LAB policies. While customers are encouraged to review
and consider information from the guidance documents, guidance documents issued by ASCLD/LAB
do not contain or create any additional accreditation requirements. Currently, the companion
guidance documents for this policy are:
•
•
•
•
•

AL-PD-3061 ASCLDILAB Guidance on the Estimation of Measurement UncerlaintyOverview
AL-PD-3062 ASCLDILAB Guidance on the Estimation of Measurement UncerlaintyANNEX A - Details on the NIST 8-Step Process
AL-PD-3063 ASCLDILAB Guidance on the Estimation of Measurement UncerlaintyANNEX B - Drug Chemistry Discipline
AL-PD-3064 ASCLDILAB Guidance on the Estimation of Measurement UncerlaintyANNEX C - Firearms/Too/marks Discipline
AL-PD-3065 ASCLDILAB Guidance on the Estimation of Measurement UncerlaintyANNEX D • Toxicology Discipline - Testing (Example - Concentration of Ethanol In an
Ante-Morlem Blood Specimen)
The following companion guidance document Is under development:

•

ANNEX E - Toxicology Discipline - Calibration (Breath Alcohol)
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Purpose
Estimation of measurement uncertainty1 is an element of measurement traceability, 2 a requirement
for ISO/IEC 17025:20053 accreditation and an important tenet of the laboratory's management
system.4 The purpose of this document is to state how ASCLD/LAB will interpret, apply and
assess estimation of measurement uncertainty requirements from ISO/IEC 17025:2005.

2

Scope and Concept
This policy is intended for laboratories that are accredited or that are seeking accreditation under
either the ASCLD/LAB-/ntemationa/ Testing or Calibration Program, and that provide quantitative
(i.e., numerical) measurement results to customers.
This policy is not intended to apply to situations where test results are not numerical (e.g., pass/fail,
positive/negative, or other qualitative examinations).
It is ASCLD/LAB's intention to conform to the principles set forth in the Guide to the Expression of
Uncertainty in Measurement (GUM), 5 including applicable GUM supplements. The GUM,
internationally recognized and widely accepted, describes standardized methods for evaluating,
estimating and expressing measurement uncertainty.

3

General Requirements
The general requirements in ISO/IEC 17025:2005 for the estimation of uncertainty of measurement
are:
5.4.6.1 A calibration laboratory, or a testing laboratory performing its own calibrations, shall have
and shall apply a procedure to estimate the uncertainty of measurement for all calibrations and
types of calibrations.
5.4.6.2 Testing laboratories shall have and shall apply procedures for estimating uncertainty of
measurement. In certain cases the nature of the test method may preclude rigorous, metrologically
and statistically valid, calculation of uncertainty of measurement. In these cases the laboratory
shall at least attempt to identify all the components of uncertainty and make a reasonable
estimation, and shall ensure that the form of reporting of the result does not give a wrong
impression of the uncertainty. Reasonable estimation shall be based on knowledge of the
performance of the method and on the measurement scope and shall make use of, for example,
previous experience and validation data.
5.4.6.3 When estimating the uncertainty of measurement all uncertainty components which are of
importance in the given situation shall be taken into account using appropriate methods of analysis.

Based on these general requirements:

3.1

ASCLD/LAB applicant and accredited laboratories shall have and shall apply a procedure to
estimate the uncertainty of measurement when values are reported for: 1) the quantity (weight or
volume) of controlled substance evidence or the quantity of a controlled substance when reported
as a weight or volume fraction (purity) of the whole; 2) the concentration (weight or volume
fraction) of a drug in a toxicology sample, including values reported for blood alcohol; 3) the barrel
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length of a firearm and/or the overall length of a firearm; and 4) the calibration of breath alcohol
measuring instruments and calibration of breath alcohol reference materials.
Additionally, a testing laboratory shall estimate the measurement uncertainty for a measurement
other than those listed above when required to meet the needs of a customer.

4

3.1.1

The procedure for estimation of measurement uncertainty shall include the process of
rounding the expanded uncertainty.

3.1.2

The coverage probabilitys of the expanded uncertainty shall be a minimum of 95.45 %
(often referred to as approximately 95 %).

Record Requirements

Laboratory records will be assessed by ASCLD/LAB as a part of determining conformance with
Clauses 5.4.6.1, 5.4.6.2 and 5.4.6.3 of ISO/IEC 17025:2005 (cited above) and the provisions of this
policy.
Based on these requirements:
4.1

ASCLD/LAB-lnternationa/ applicant and accredited testing and calibration laboratories shall record
the following elements for each estimation of measurement uncertainty:

(a)
(b)
(c)
(d)
(e)
(f)
(g)
(h)

Statement defining the measurand,7
Statement of how traceability is established for the measurement,
The equipment (e.g., measuring device[s] or instrument[s]) used,
All uncertainty components considered,
All uncertainty components of significances and how they were evaluated,
Data used to estimate repeatability and/or reproducibility,
All calculations performed,
The combined standard uncertainty, the coverage factor, 9 the coverage probability and
the resulting expanded uncertainty,
(i ) The schedule to review and/or recalculate the measurement uncertainty.

4.2

All of these records may be assembled in any format chosen by the laboratory and the records
may be maintained in one or more locations.

5

Reporting Requirements

The applicable requirements in ISO/IEC 17025:2005 regarding reporting estimated measurement
uncertainty are:
5. 70.3. 7 ••• test reports shall, where necessary for the interpretation of the test results, include the
following:
c) where applicable, a statement on the estimated uncertainty of measurement; information on
uncertainty is needed in test reports when it is relevant to the validity or application of the test
results, when a customer's instruction so requires, or when the uncertainty affects compliance to a
specification limit,·
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5.10.4.1 ... calibration certificates shall include the following, where necessary for the interpretation
of calibration results:
b) the uncertainty of measurement and/or a statement of compliance with an identified metrological
specification or clauses thereat

5.1

Reporting for testing laboratories:

Clause 5.10.1 of ISO/IEC 17025:2005 requires that a test report be accurate, clear, unambiguous
and objective. Further Clause 5.10.3.1 (c) of ISO/IEC 17025:2005 addresses the situations when
uncertainty of measurement is required to be reported.
Based on these requirements:
5.1.1

For all required estimations of measurement uncertainty (See Section 3.1 of this policy),
the laboratory shall have a policy and procedure to implement Clause 5.10.3.1 (c) of
ISO/IEC 17025:2005 for that test result.
At a minimum, the laboratory shall report the estimated uncertainty when it impacts
evaluation of a specification limit stated by a regulatory body, a statute, case law or other
legal requirement. A legal requirement is created, imposed and enforced by a third party
external to the laboratory agency.

5.1.2

When measurement uncertainty is reported, the value shall be reported in the test report
or in an attachment to the report, and shall be expressed as an expanded uncertainty and
include the coverage probability.
This measurement result shall include the measured quantity value, y, along with the
associated expanded uncertainty, U, and this measurement result shall be reported as y ±
Uwhere U is consistent with the units of y.
NOTE 1 For asymmetrical uncertainties, it may be inappropriate to quote a single result for the uncertainty
and presentations other than y ± Umay be needed.
NOTE 2 When the measurement is expressed as a fraction, the uncertainty may be reported as a fraction.

5.1.3
\

If a regulatory body, statute, case law or other legal requirement specifies the format for
the reporting of a test result, which causes a conflict with this measurement uncertainty
policy, then the laboratory shall report the test result in the specified format.
5.1.3. 1

The laboratory shall have objective evidence of the regulation, statute, case
law or other legal requirement readily available for review during an
ASCLD/LAB assessment.

5.1.3.2

When specifically prohibited from including measurement uncertainty in the
test report, the laboratory shall have a policy and procedure for applying the
estimated uncertainty at the laboratory's established level of confidence prior
to reporting the test result.
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5.1.3.3

5.2

The existence of such a regulation, statute, case law or other legal
requirement to limit the testing laboratory's reporting of measurement
uncertainty does not excuse the laboratory from estimating the measurement
uncertainty of the test method in accordance with all provisions of this policy.

Reporting for calibration laboratories:
Clause 5.10.1 of ISO/IEC 17025:2005 requires that a calibration report be accurate, clear,
unambiguous and objective. Further Clause 5.10.4.1 (b) of ISO/IEC 17025:2005 addresses
reporting requirements for uncertainty of measurement on calibration certificates.
Based on these requirements:
5.2.1

The estimated measurement uncertainty shall be reported in the calibration certificate,
report, label, or in an attachment to the report (however named), and shall be expressed
as an expanded uncertainty and include the coverage factor and the coverage probability.
5.2.1.1 This measurement result shall include the measured quantity value, y, along with
the associated expanded uncertainty, U, and this measurement result shall be
reported as y ± Uand be consistent with the units of y.
NOTE For asymmetrical uncertainties, it may inappropriate to quote a single result for the
uncertainty and presentations other than y ± Umay be needed.

5.3

Reporting for both testing and calibration laboratories:
5.3.1

The rounded expanded uncertainty shall be reported to at most two significant digits,
unless the laboratory has a documented rationale for reporting additional significant digits.
NOTE It is rarely, if ever, necessary to report the rounded expanded uncertainty to more than two significant
digits.

5.3.2

The specific measuring device or instrument used for a reported test or calibration result
must have been evaluated in the estimation of measurement uncertainty for that test or
calibration method.

5.3.3

The measurement result and the rounded expanded uncertainty shall be reported to the
same level of significance.
NOTE Reducing or simplifying afraction is not a change in level of significance.

NOTES -All links last confirmed on April 30, 2013
VIM Definition - 2.26 measurement uncertainty: non-negative parameter characterizing the dispersion of the
quantity values being attributed to a measurand, based on the information used
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JCGM, International vocabulary of metrology- Basic and general concepts and associated terms (VIM}, 3rd ed.
(Sevres, France: BIPM-JCGM 200, 2012) (2008 version with minor corrections). Available for download at
http://www.bipm.org/en/publications/guides/vim.html.
2

"Measurement traceability" refers to "metrological traceability."
VIM Definition - 2.41 metrological traceability: property of a measurement result whereby the result can be
related to a reference through a documented unbroken chain of calibrations, each contributing to the
measurement uncertainty
Source: Joint Committee for Guides in Metrology (JCGM), International vocabulary of metrology- Basic and
general concepts and associated terms (VIM), 3rd ed. (Sevres, France: International Bureau of Weights and
Measures [BIPM]-JCGM 200, 2012) (2008 with minor corrections).

3

International Organization for Standardization (ISO), /SOI/EC 17025:2005 General requirements for the
competence of testing and calibration laboratories (Geneva, Switzerland: ISO, 2005). Available for purchase at
http://www.iso.orgfJso/home/store/catalogue ics.htm or from other authorized distributors.
Additional information about ISO is available at http://www.iso.org/iso/home.html

4

ISO, /SOI/EC 17025:2005-Clause 1.4- Note 1: "The term 'management system' in this International Standard
means the quality, administrative and technical systems of a laboratory.·

s

Joint Committee for Guides in Metrology (JCGM), Evaluation of measurement data - Guide to the expression of
uncertainty in measurement (GUM) (GUM 1995 with minor corrections). (Sevres, France: International Bureau of
Weights and Measures [BIPM]-JCGM 100], September 2008). Available at
http://www.bipm.org/en/publications/guides/gum.html.
Even though the electronic version of the 2008 edition of the GUM is available free of charge on the Bl PM's
website, copyright of that document is shared jointly by the JCGM member organizations (BIPM, IEC, IFCC, ILAC,
ISO, IUPAC, IUPAP and OIML}.

s

VIM Definition - 2.37 coverage probability: probability that the set of true quantity values of a measurand is
contained within a specified coverage interval
Note 1 This definition pertains to the Uncertainty Approach as presented in the GUM.
Note 2 The coverage probability is also termed "level of confidence' in the GUM.

Source: Joint Committee for Guides in Metrology (JCGM), International vocabulary of metrology- Basic and
general concepts and associated terms (VIM}, 3rd ed. (Sevres, France: International Bureau of Weights and
Measures [BIPM]-JCGM 200, 2012) (2008 with minor corrections).
7

VIM Definition - 2.3 measurand: quantity intended to be measured
Source: Joint Committee for Guides in Metrology (JCGM), International vocabulary of metrology- Basic and
general concepts and associated terms (VIM), 3rd ed. (Sevres, France: International Bureau of Weights and
Measures [BIPM]-JCGM 200, 2012) (2008 with minor corrections).

a

NIST, NIST Policy on Traceability- Supplementary Materials for NIST Policy Review: I Frequently Asked
Questions: I.B Questions about Establishing Metrological Traceability.
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1.8.5 - As a practical matter, the contribution of an input quantity to a measurement result is significant if a
change in the value or uncertainty of the input quantity corresponds to a change in the significant figures of the
stated value or uncertainty of the measurement result.
Available at: http://www.nist.gov/traceability/suppl matls for nist policy rev.cfm
9

VIM Definition - 2.38 coverage factor: number larger than one by which a combined standard measurement
uncertainty is multiplied to obtain an expanded measurement uncertainty
Note A coverage factor is usually symbolized k (see also GUM:1995, 2.3.6).

Source: Joint Committee for Guides in Metrology (JCGM), International vocabulary of metrology- Basic and
general concepts and associated terms (VIM), 3rd ed. (Sevres, France: International Bureau of Weights and
Measures [BIPM]-JCGM 200, 2012) (2008 with minor corrections).
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IN THE DISTRICT COURT OF KING COUNTY FOR THE STATE OF WASHINGTON
1
2
3

STATE OF WASHINGTON,
Plaintiff,

4
5

vs.

6
7

8

FAUSTO, LESLIE PERPUSE, and
BALLOW, BRETT RICHARD,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)

Case No. C076949 and 9Y6231062
ORDER SUPPRESSING DEFENDANT'S
BREATH-ALCOHOL MEASUREMENTS IN
THE ABSENCE OF A MEASUREMENT
FOR UNCERTAINTY

9

10
11

In the two Driving Under the Influence (DUI) cases herein, Defendants request

12

suppression of their breath test results under E702, ER 403 and ER 901. Defendants argue that,

13

because the Washington State Toxicology Laboratory Division 1 (WTLD) is reasonably able to

14

produce a breath test reading with a corresponding measure of the reliability of the reading, their
breath test readings should not be admitted without such a corresponding measurement. The

15

State counters that issues of reliability are not foundational by statute, WTLD protocols or
16

17

current forensic practices, and are not required by the rules of evidence. Testimony was taken
August 2°d through August 6th, 2010. The State was represented by Ms. Margaret E. Nave and

18

Mr. Moses Garcia. The defendants were represented by Mr. Ted Vosk, Ms. Andrea Roberts and

19

Mr. Kevin Trombold.

20

For the reasons stated below, we hold that historic standards of justice - contained in the

21

federal constitution, case authority and court rules - require that the State present breath test

22

readings, both in pretrial discovery and at trial, showing their true value, rather than wrapped in

23

such a way that a false picture is presented, either to the defendant or to the trier of fact.

24
25

1 The WTLD was known as the Washington State Toxicology Laboratory at the time of the Ahmach decision. As a
part of the office's reorganization, it is now known as the Washington State Toxicology Laboratory Division. To
avoid confusion, this decision will refer to the lab, both historically and in the present, as the WTLD.
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Findings of Fact

1
2
3

I.

Definitions and Explanations

4

Because the subject matter of this opinion is so heavily steeped in scientific principals

5

and procedures which are largely unknown to the Judiciary and the Bar, the Court is

6

including in the Findings explanations and definitions of many of the principals involved.

7
8

A. Contributors to Uncertainty - no measurement is consistently accurate.
I. Instrument bias, otherwise known as systemic error, is the tendency of an instrument
to consistently incorrectly report the true value of a measured item, the measurand. It

9

is associated with the lack of accuracy of a measurement.
10
11

12
13
14
15
16
17

2. Biological/Sampling, is the single greatest contributor to uncertainty. The variables
contributing to biological/sampling error include: breathing patterns; breath
temperature; breath volume and breath flow rate.
3. Traceability, concerns the relating of a measurement result to stated references
through an unbroken chain of comparisons, all with stated uncertainties.
4. BAC Simulator, the device associated with a breath test instrument, is used as a
calibration device. Each simulator device and solution may introduce error through
traceability, and through their temperature regulating systems, thermometers and
attached tubing.

18

5. Instrument/Analytical, is the error associated directly with the BAC Datamaster, but
19

also includes operator (trooper, officer or deputy) error. Instrument error includes

20

errors related to optics (infrared spectrometry), electronics, software, tubing, and

21

temperature.

22

B. Instrument Bias

23

1. All measuring instruments have bias associated with them.

24

2. Therefore, all values reported by an instrument are artificially elevated or depressed b

25

instrument bias.
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1

2
3

3. Methods of determining instrument bias are commonly used and accepted in the
scientific community.
4. Generally accepted scientific protocols usually require calibration of instruments. This
process compares the reference standard (a known) with the instrument measurement

4

results, thus revealing the machine bias.
5

5. After the determination of instrument bias, corrections can be made using algebraic
6

7
8
9

10
11

12

formulas.
6. If measurement results are not corrected for instrument bias, instrument bias results in
greater error in any given measurement.
7. It is generally accepted in the scientific community that all reported instrument results
will be corrected for bias. Yet, this practice is not generally followed in the forensic
science community.
C. Measurement uncertainly - confidence intervals

1. Every measurement is "uncertain," in that no instrument is infinitely precise and
13

accurate. No matter how good the instrument or the methodology, one can never
14
15
16

know for sure the actual value of the thing being measured.
2. Bias is part of that uncertainty, as is the lack of precision of the instrument.
3. For any instrument there are an infinite number of values dispersed within a range

17

around the value obtained by the instrument that are consistent with measured value,

18

and that with varying degrees of credibility can be attributed to the true value of the

19

thing being measured.

20

4. Even the best instruments yield only an estimate of the true value.
5. An uncertainty measurement is a qualitative statement characterizing the dispersion

21

(range) of values that can be actually and reasonable attributed to the measurement.
22

6. This range of values associated with a measurement and the level of confidence
23

associated with that range are known as measurement uncertainty. There are many

24

methods calculating and showing uncertainty. One such method, now adopted by the

25

WTLD is a confidence interval.
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7.

1

Because every measurement result actually represents a range of values, a
measurement is more accurate if it is accompanied by a quantitative estimate of its

2

uncertainty.

3

8. All important sources of uncertainty must be taken into account in an effort to
4

increase the level of confidence to the highest level. Measurement uncertainty does
5

not include mistakes, and assumes no errors.

6

D. Fitness for Purpose

7

An instrument is considered "fit for purpose," or a method is "fit for purpose," if it is

8

appropriate for use in testing the specimen.

E. Quality Assurance

9

Quality assurance involves the practices and procedures used on an instrument to

10

determine if it is operating in a proper manner. Quality assurance includes operating

11

instructions, calibration and maintenance.

12

F. Quality Assurance Procedure
13

A procedure which checks the critical components within each breath test instrument on
14

at least a yearly basis.

15

G. Measurement Uncertainty

16

Measurement uncertainty focuses on the test results. Measurement uncertainty assumes

17

the fitness for purpose of the measuring device. Measurement uncertainty also assumes

18

appropriate quality assurance practices for the processes. Measurement uncertainty

19

defines how accurate the measurement actually is and aids in its interpretation.

20

II.

Measurement Standards Adopted Within the Scientific and Forensic Communities

21

A. The International Organization for Standardization
22
23

There are several organizations that establish standards for laboratory work. The leading
organization is The International Organization for Standardization (ISO). They do not

24

accredit or inspect laboratories, merely set standards for the work. National organizations

25

do the inspections necessary for certification or accreditation.
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1

2
3

B. ISO 17025
ISO has created ISO 17025 - General Requirements for the Competence of Testing and
Calibration Laboratories. This has been accepted by the Washington Toxicology
Laboratory as the standard for their accreditation and work.

4

C. ASCLD/LAB
5
6

The American Society of Crime Laboratory Directors/Laboratory Accreditation Board
(ASCLD/LAB) uses ISO 17025 as the standard when doing accreditation reviews. The

7

Washington Toxicology Laboratory Division (WTLD) received accreditation from

8

ASCLD/LAB November 16, 2009 for its calibration program. No accreditation has been

9

sought, nor is it available for the breath testing program.

10
11

12

D. NIST; EURACHEM; A2LA and NATA
There are other national and international organizations which establish standards for
laboratories. Examples are National Institute for Standards and Testing (NIST),
EURACHEM, American Association of Laboratory Analysts (A2LA), and National

13

Association of Toxicology Analyst (NATA).
14
15
16
17

E. Standards
Each of the organizations mentioned above have established or adopted standards which
require the assessment and reporting of uncertainty of measurement with a test result.
F. Uncertainty

18

It is well accepted in the scientific community that testing laboratories will use

19

procedures for estimating uncertainty of measurement whenever possible.

20

G. Uncertainty and Test Reports
It is well accepted within the scientific community that a statement on the estimated

21

uncertainty of measurement is needed for a test reports when it is relevant to the validity
22

or application of the test result, or when the uncertainty affects compliance to a specific
23

24
25

standard. A decision not to calculate uncertainty is not appropriate under generally
accepted scientific principles.
H. Uncertainty is Essential to Proper Test Result Interpretation
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1

Knowledge of the uncertainty associated with measurement results is essential to the

2

proper interpretation of the results. Without quantitative assessment of uncertainty it is
impossible to determine if statutory minimum limits have been exceeded. It is generally

3

accepted within the scientific community that:
4

1. All results from every forensic test made should indicate the uncertainty in the
5

measurements that are made.

6

2. Forensic reports, and any courtroom testimony stemming from them, must include the

7

limitations of the analysis, including probabilities where possible.

8

3. Calculations of uncertainty can be done in many ways, including spreadsheet, tables
or charts, calculators and manually. Calculations of uncertainty require an ability to

9

calculate algebraic algorithms, but not advanced math skill.

10

I. WTLD Controls the Method of Determining Uncertainty

11

There are many methods of estimating the uncertainty which are recognized within the

12

scientific community. WTLD uses a confidence interval system developed by Rod
13

Gullberg. The particular method chosen to determine uncertainty lies entirely within the
14

purview of the WTLD and any appropriate accrediting organization.

15
16
17

III.

Bias or Systemic Error as Applied to the BAC Datamaster

A. Systemic Error

18

The field of forensic breath testing recognizes that there is some bias associated with

19

every breath test instrument, and every breath test.

20

1. Bias does not automatically disqualify a machine or breath test. Rather, bias or

21
22

systemic error must be determined and the results corrected for the bias.
2. Due to systemic error, the value reported by a Datamaster test is artificially high (or

23

low) as compared with the true value of the breath test.
24

3. The failure to correct for bias leads to the reporting of a value known to be in error.
25
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4. To correct the error, the bias value must be added to (or subtracted from) the
1

2
3

indicated result.
5. The bias of a BAC Datamaster is determined at the time of the QAP. The results are

4

not corrected for this unless a specific request is made by a defense attorney or

5

defendant. This bias calculation is reported as a percentage on the QAP worksheet.

6

7

6. For a particular value, Y, indicated by a Datamaster, the bias corrected BAC is
determined by the following algorithm:

8

BAC=

9

10

y
(1+(bxo.01)

7. The Datamaster can be programmed to calculate the bias adjustment automatically
and print out the corrected values. Those Datamasters used in Washington do not now

11

do so.
12
13

B. Datamaster test protocol
The Datamaster test protocol requires an individual to provide two different test samples.

14

Each is tested for alcohol content by the instrument, and a separate reading is produced

15

for each.

16

1. Unless the two readings are identical, the mean (average) of the readings is more

17
18

19

likely correct that either reading alone.
2. A bias corrected reading is always more accurate than an uncorrected reading.
3. The best estimate of an individual's true BAC reading is the bias corrected mean of
the values reported by the Datamaster.

20

4. The bias corrected mean may, when compared to the actual readings, produce a
21

substantially different result.

22

5. The bias corrected mean may produce results below the legal thresholds (.02, .04, .08,

23

.15) even when the actual test readings are both above the minimum level. In this

24

situation there is a greater than 50% chance that the actual BAC reading is below the

25

legal threshold.
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6. The QAP protocols allow the use of a Datamaster with positive or negative bias up to

1

and including 5% in each direction.

2

7. Without correcting for bias, all values reported by the Datamaster are artificially

3

skewed by an amount up to 5%.
4

8. The bias values obtained during the QAP are reported on the web, so that if an
5

individual knew where to look, and how to do the calculations, the actual reading

6

could be obtained.

7

9. The failure to correct for bias may result in erroneous conclusions regarding whether
a particular reading is above or below a legal limit.

8

9
10

IV.

Uncertainty as applied the BAC Datamaster

11

A. Every measurement made by every instrument has an error associated with it.

12

B. Given the inherent variability of measurement, a statement of a measurement result is

13

incomplete without a statement of the accompanying estimate of uncertainty, (i.e., the
range of values within which the value of the measurand can be said to lie within a

14

specified level of confidence).
15
16
17

C. It is generally accepted in the scientific community that forensic reports, and testimony
from them, must include a clear descriptor of the limitation of the analysis.
D. There is no known state laboratory that routinely publishes this information for breath

18

tests at this time. There are very few accredited forensic laboratories. It is expected that

19

those state laboratories wishing to gain or retain accreditation will have to include a clear

20

descriptor of the limitation of any analysis in the future. This will include the WTLD.

21

E. All BAC measurements represent a range of values, any of which could represent the
true value with a given level of confidence. Thus, no reliable result can be reported

22

without an estimate of uncertainty.
23

24
25

F. It is impossible to determine the likelihood that the result of a breath test - which is close
to a legal limit - actually exceeds the legal limit without determining the uncertainty of
the test.
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G. The uncertainty associated with BAC testing will vary from one machine to another and

1

from one QAP to another.

2

H. The confidence interval of a Datamaster result can be calculated using algebra and a

3

statistical table. This is likely beyond the capabilities of most defendants, jurors,
4

attorneys and judges.
5

1. The web site for the WSP Breath test section sets forth the methodology for
6

determining uncertainty with the Datamaster.

7

2. Upon request the WTLD will calculate the bias and uncertainty associated with a

8

particular test. Absent a request, the WTLD makes no report or mention of bias or

9

uncertainty.

I. Absent the reporting of uncertainty, there is a substantial possibility that even an expert

10

would not make a meaningful analysis of a particular breath reading.

11

1. Testimony revealed that many BAC readings in excess of .08, when considered in

12

light of the confidence interval, are likely to have actual readings less than .08.
13

2. The top three officials of the WTLD were unable to accurately determine a true BAC
14

without an uncertainty calculation.

15

J. The WTLD uses a common spreadsheet program to correct for bias and calculate

16

uncertainty. Most of the information necessary is available from the QAP process and

17

available on the web. The mean of the breath tests can be determined from information

18

in the Datamaster. At the time of the QAP the uncertainty range for all possible BAC

19

readings could be calculated for each Datamaster.

20
21

V.

Policies and Procedures ofWTLD
A. The policies and procedures to be used by the WTLD for calibration, QAP, and operation

22

of the instrument are determined by the Washington State Toxicologist, Dr. Fiona
23

Couper, pursuant to the Revised Code of Washington (RCW) and the Washington
24

Administrative Code (WAC).

25
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B. The protocols for the QAP have been applied and tested over many years. They require

1

rigorous science, and their use reduces the inherent uncertainty of the test readings.

2

Appropriate application of all protocols, however, will not eliminate instrument bias or

3

measurement uncertainty.
4

C. The WTLD, like most medical and pathology laboratories, does not calculate uncertainty
5

unless requested. However, testing for BAC has critical minimum standards which
6

establish per se violations. This separates this subject from most diagnostic biological

7

testing.

8

D. ISO and other standard setting organizations have required that uncertainty be included in

9

measurement reports, but have delayed implementation of this requirement due to the
inability of many to comply.

10

E. The WTLD can comply, and does provide this information upon specific request.

11

F. From October 2009 to August 2010 the WTLD has performed approximately 650 such

12

calculations. Yet, in the same time frame there have been approximately 25,000 to 30,00
13

BAC tests performed.
14

G. The WTLD is believed to be the only breath test program in the United States to measure

15

uncertainty.

16

H. The WTLD is not required to meet ISO standards or be accredited. It does so voluntarily

17

and as an indicator of the high standards this laboratory strives to attain.

18

Background
In the previous ruling of this Court, State v. Sanafim Ahmach, et al., C00627921,2

19
20

21

(Ahmach), we suppressed the breath test results of Sanafim Ahmach and other similarly situated

22

defendants. The bases for suppression were broad, but were all related directly to the inability, at

23

the time, of the WTLD to produce a reliable work product. As stated in the Order Lifting BAC

24

2

25

Pursuant to King County District Court (KCDC) local rule, LCrRLJ 8.2 (2), the Ahmach motion was declared a
motion ofcountywide significance and heard by a three judge panel consisting ofjudges from different divisions of
the KCDC. Those same three judges, Mark Chow, Darrell Phillipson and David Steiner, sat as a panel and heard
evidence in these new cases.
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Suppression under State v. Ahmach, 3 the WTLD has been reorganized and has received a high
1
2
3

level of accreditation which reflects, among other things, very high quality assurance standards
and rigorous scientific procedures. This court's previous ruling, however, pointed to one area

4

which has received only partial effort from the WTLD, i.e., breath test machine bias. "Bias" is

5

the tendency of a machine or device to measure consistently high or low. 4 Findings 48 through

6

51 of the Ahmach decision outlined the problem presented by machine bias. 5 "Bias" is but one o

7

the reasons that all measurements are "uncertain. 6"

8
9

Rod Gullberg, Research Analyst for the Washington State Patrol (and a driving force for
quality control in the Washington State breath test program), defines "uncertainty' as "the degree

10

to which a measurement result fails to exactly reproduce the quantitative and qualitative features
11

of the property being measured (the measurand). All measurements possess uncertainty due to
12

limitations in technology and methodology. Inaccuracy and imprecision are examples of
13

14
15
16

17
18
19
20
21

22
23
24
25

uncertainty. No measurement is perfect. The important thing is that the uncertainty be known and
minimized so the process is fit-for-purpose." Methodology and Quality Assurance in Forensic
Breath Alcohol Analysis, R. G. Gullberg. Forensic Science Review, V. 12, Page 67 {2000).
3 The State requested that this Court enter two post-Ahmach orders; one clearly stating (ifwe were to decide) that
the problems outlined in Ahmach had been corrected, and one ruling on the issue of uncertainty. While "instrument
bias" was cited as a problem in Ahmach. instrument bias was tangential enough to Ahmach that this Court was able
to accommodate - without defense objection - the State's request for two orders.
4 "Bias" is also known as "systematic error."
5 The findings related to machine bias were as follows:
48. All measuring machines have some bias. and Datamaster breath test machines have bias which is
identified in the QAP process.
49. This bias is not determinable without testing; sometimes creating readings lower than actual and
sometimes higher.
50. The bias of any particular machine can be determined from the information created during the QAP
process by applying mathematical formulas and calculations. This information is not readily available to
the public, though it is published on the web. Due to the complexity of the calculations and formula
involved, few in the legal community are aware of this bias. The Breath Test Section of the Washington
State Patrol does, however, provide this information to attorneys and defendants when requested.
51. The machine bias information could be easily made available to the defendants, attorneys and public by
the State Toxicologist.
6 "Uncertainty" as a concept is most closely related in the mind of the lay public to the concept of"margin of error."
The term "margin of error," however, is a term most commonly used to express the margin of sampling error in a
survey's results. The term "margin of error" is not used in the science ofmetrology, a science defined below.
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'As stated above, "bias" is only one of the components of uncertainty in a breath test
1
2
3

4

measurement. Other contributors to measurement uncertainty include error created in collecting
the biological sample and error created in the processes necessary to measure any substance,
including instrument error and traceability error. 7

5

Measurement uncertainty is a concept that is elemental in the science of"metrology."

6

Metrology is defined by the International Bureau of Weights and Measures as "the science of

7

measurement, embracing both experimental and theoretical determinations at any level of

8

uncertainty in any field of science and technology. 118 Thus, breath-alcohol measurement is a

9

metrological science which necessarily encompasses all aspects of the metrological field.

10

Like any scientific endeavor, metrology is not static, but is constantly in the process of
11

refinement as new standards are proposed, reviewed and adopted. According to the International
12

Organization for Standardization (ISO), "several factors combine to render a standard out of
13

14
15

date: technological evolution, new methods and materials, new quality and safety requirements."
About ISO: How are ISO standards developed? Exhibit 80. Thus, the measurement of

16

uncertainty and its disclosure with any scientific measurement must be viewed as a step forward

17

in the science of metrology. 9 Rather than indicating poor scientific procedures, a measurement

18

for uncertainty presumes that all processes and procedures have been stringently followed. 10

19
20
21

22
23
24
25

Estimating the measurement uncertainty in forensic breath-alcohol analysis, Rod G. Gullberg, Accreditation and
Quality Assurance: Journal for Quality, Comparability and Reliability in Chemical Measurement, Volume 11,
Number 11, 562-568, 563 (2006), (see also in this Order, Findings of Fact, section (I.) (A.)).
8 Fundamentals of Dimensional Metrology, Ted Busch, Wilkie Bros Foundation, Delmar Publishers.
9 As previously stated, Rod Gullberg has been advocating for the measurement of uncertainty for years. Clearly, the
forensic community as a whole has not been receptive. In a 2005 article Gullberg stated that "Unfortunately, few
jurisdictions are able to clearly document measurement uncertainty and traceability. Moreover, established case law
in many jurisdictions supports minimal analytical quality control and documentation which, unfortunately, provides
little incentive to improve performance." Estimating the measurement uncertainty in forensic breath-alcohol
analysis, Rod G. Gullberg, 563, Id.
10 As stated in JCGM, Evaluation of measurement date - guide to the expression of uncertainty in measurement,
(GUM), "It is now widely recognized that, when all of the known or suspected components of error have been
evaluated and the appropriate corrections have been applied, there still remains uncertainty about the correctness of
7
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1
2

Properly understood, measurement for uncertainty may provide confidence in a result, rather
than doubt.
At the root level, all metro logical organizations recognize the importance of uncertainty

3

4
5

in reporting measurements:
•

When reporting the result of a measurement of a physical quantity, it is obligatory that

6

some quantitative indication of the quality of the result be given so that those who use it

7

can assess its reliability. Without such an indication, measurement results cannot be

8

compared, either among themselves or with reference values given in a specification or

9

standard. It is therefore necessary that there be a readily implemented, easily understood,

10

and generally accepted procedure for characterizing the quality of a result of a
11

measurement, that is, for evaluating and expressing its uncertainty. JCGM, Evaluation of
12

measurement date- guide to the expression of uncertainty in measurement. (GUM),
13

Introduction, section 0.1, 2008.

14
15

•

Given the inherent variability of measurement, a statement of a measurement result is

16

incomplete (perhaps even meaningless) without an accompanying statement of the

17

estimated uncertainty of measurement (a parameter characterizing the range of values

18

within which the value of the measurand can be said to lie within a specified level of

19

confidence). G 104-A2LA Guide for Estimation of Measurement Uncertainty In Testing,

20

Introduction, P. 4, July 2002, Exhibit 13.

21

•

Uncertainty of measurement is the most important single parameter that describes the

22

quality of measurements. This is because uncertainty fundamentally affects the decisions
23
24

25

the result, that is, a doubt about how well the result of the measurement represents the value of the quantity being
measured." Introduction, Section 0.2, 2008.
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that are based upon the measurement result. EURACHEM/CITAC Guide, Measurement
1

uncertainty arising from sampling, Foreword, Page ii, First Edition, 2007, Exhibit 22.

2

3

•

Knowledge of the uncertainty of measurement of testing results is fundamentally important

4

for laboratories, their clients and all institutions using these results for comparative

5

purposes. Competent laboratories know the performance of their testing methods and the

6

uncertainty associated with the results. ILAC, Introducing the Concept of Uncertainty of

7

Measurement in Testing in Association with the Application of the Standard ISO/IEC

8

17025, Preamble, P. 4, Exhibit 50.

9

•

Every measurement made has error associated with it, and, without a quantitative statemen

10

of the error, a measurement lacks worth. Indeed, without such a statement it lacks
11

'

creditability. National Association of Testing Authorities, Assessment of Uncertainties of
12

Measurement for Calibration and Testing Laboratories, Introduction, P. 8, 2002, Exhibit

13

87.

14
15

•

In general, the result of a measurement is only an approximation or estimate of the value o

16

the specific quantity subject to measurement, that is, the measurand, and thus the result is

17

complete only when accompanied by a quantitative statement of its uncertainty. NIST

18

Technical Note 1297, 1994 Edition, Guidelines for Evaluating and Expressing the

19

Uncertainty of NIST Measurement Results, Section 2.1, Exhibit 90.

20

21

Yet, not all professions which utilize the science of metro logy account for and report

22

uncertainty in their measurements. Forensic scientists, for the most part, are lagging behind the
23

uncertainty curve. In a report prepared by the National Academy of Sciences in response to a
24
25

Congressional request, the reporting committee stated that "few forensic science methods have
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developed adequate measures of the accuracy of inferences made by forensic scientists. All
1
2
3

results for every forensic science method should indicate uncertainty in the measurements that
are made .... 11
The WTLD now stands in stark contrast to the lab with the problems delineated in

4
5

Ahmach. No longer complacent about its duties and the processes required for those duties, the

6

WTLD is now moving into a leadership role in the field of forensic toxicology. Under the

7

directi~n of the new Washington State Toxicologist, Dr. Fiona J. Couper, the WTLD is one of

8

the few labs with a breath-alcohol calibration program that is accredited under the stringent

9

standards oflSO 17025. Further, Dr. Couper has allowed Rod Gullberg, Breath Test Section

10

Research Analyst, to move forward with his pioneering work in the determination and
11

documentation of uncertainty in the area of breath-alcohol testing. In his career with the
12

Washington State Patrol and now with the WTLD, Rod Gullberg has championed rigorous
13
14
15

science.and full disclosure. Knowledgeable, precise and forward thinking, Gullberg has pushed
for the determination, documentation and disclosure of uncertainty in breath-alcohol testing. Of

16

equal or greater importance, Gullberg has developed a sound method for the determination of

17

uncertainty in breath-alcohol measurements.
There are several accepted methods for determining and documenting uncertainty.

18
19

Gullberg has chosen a method known as a "confidence interval." A "confidence interval" as "an

20

interval this is symmetric about some sample statistic (e.g., the sample mean) .... The limits of the

21

confidence interval are functions of the desired confidence, the variability, and the sample size. 12

22
23

24
25

11

National Research Council. Strengthening Forensic Science in the United States. A Path Forward. P. 184. 2009.
Exhibit 83.
12 Methodology and Quality Assurance in Forensic Breath Alcohol Analysis. R. G. Gullberg. Forensic Science
Review, V. 12, Page 65 (2000).
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A confidence interval may be shown graphically in many different ways. Two of the most
1

2
3

4
5

common graphical representations are the bell curve: 13
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Of course, it is also possible to present a breath-alcohol confidence interval by stating the

14

mean breath-alcohol reading along with the lower possible breath-alcohol reading and the higher

15

possible breath-alcohol reading. The confidence interval is then made complete when a statemen

16

of a "level of confidence" is attached. For exam pl~, a confidence interval for an 0.085 mean

17

breath-alcohol reading might appear as follows: .0733 - .0961, with a 99% level of confidence. 15

18

Rod Gullberg has used, published and taught his confidence interval method for at least

19

the last decade. His work has been recognized as far away as Sweden. Professor A.W. Jones,

20

PhD, DSc, from the Department of Forensic Toxicology, University Hospital, Sweden, refers to

21

Representations ofa confidence interval utilizing a bell curve will typically show the mean oftwo breath-alcohol
measurements as the middle vertical bar; the lower horizontal line as the possible ranges of breath-alcohol (zero on
the left and higher readings on the right) and the sides of the bell as the possible lower (left side) and higher (right
side) mean breath-alcohol reading. The graph should also include a statement of the confidence interval, e.g., that
there is 95% chance that the true mean breath-alcohol reading is within the area covered by the bell curve.
14 Representations ofa confidence interval utilizing an error bar or a "box and whiskers" graph (above) show the
mean breath-alcohol reading as a dot or box in the middle of a bar and the possible lower and higher ranges of
breath-alcohol are represented by the upper and lower arms of the line. The line on the left represents the possible
ranges of breath-alcohol (zero on the bottom and higher readings on the top).
15 This example appears in Exhibit 64.
13

22
23

24
25
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1

Rod Gullberg in a paper titled Dealing with Uncertainty in Chemical Measurements. 16 Jones

2

writes that his paper is not a "how to do it" text, "because for a proper understanding and

3

interpretation a professional statistician (or Rod Gullberg, Washington State Patrol, Seattle, WA)

4

should be consulted." Id, at p. 7.

5

In his testimony, Gullberg stated that the breath test program could produce a spreadsheet

6

for each breath test machine 17showing the confidence interval for each mean breath test

7

measurement possible. Thus, the WTLD could provide a spreadsheet with each breath test

8

reading, allowing a defendant to determine the possible range of his or her breath test in a simple

9

and easy manner. 18 For reasons which were never clearly articulated by any State witness,

1o

however, the WTLD does not currently provide defendants with a confidence interval for breath

11

test measurements unless specifically requested.

12
13
14

15

Analysis

In Reese v. Stroh, 74 Wash.App. 550, (1994), Division I of the Court of Appeals
documented three concerns related to scientific evidence. 19 First, the Court stated that:

16
17

18
19
20

When a witness gives his personal opinion on the stand - even ifhe qualifies as an expert
- the jurors may temper their acceptance of his testimony with a healthy skepticism born
of their knowledge that all human beings are fallible. But the opposite may be true when
the evidence is produced by a machine: like many laypersons, jurors tend to ascribe an
inordinately high degree of certainty to proof derived from an apparently "scientific"
mechanism, instrument, or procedure. Yet the aura of infallibility that often surrounds
such evidence may well conceal the fact that it remains experimental and tentative.

21
22
23

24
25

16 International Association for Chemical Testing Newsletter, Dealing with Uncertainty in Chemical Measurements.
A. W. Jones, V. 14, N. 1 2003.
17 The spreadsheet (likely an Excel spreadsheet), would be produced at the time that the QAP is completed for each
breath test machine each year.
18 A confidence interval for all possible breath test measurements may be produced at the time of the QAP because
Gullberg's method uses a predetermined formula for the instrument, traceability and biological sampling "errors."
The only "unknown error" is each breath test machine's bias, known once the QAP is complete.
19 While the court in Reese v. Stroh, Id, was discussing thew Standard, the court's concerns relating to scientific
evidence directly apply to the issues here. Frye v. United States, 293 F. 1013 (D.C. Cir. 1923).
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Id, at 558. Second, the Court stated that it was concerned about the inherent financial and
1

2
3

resource "disadvantages a criminal defendant faces and the difficult task of defending against
evidence derived from seemingly infallible scientific techniques." Id, at 558-559. Third, the

4

Court stated that "a criminal defendant is constitutionally guaranteed the right to a fair trial, and

5

the State must prove the defendant's guilt beyond a reasonable doubt. The prosecution should not

6

be permitted to prove its case through the use of less than highly-reliable methodologies and

7

techniques." Id. Overall, the Reese court was concerned about "black boxes,"20 which they called

8

"technologies that, because they are mechanical or mysterious, appear infallible to the average

9

juror." Id, at 558. A BAC Datamaster is certainly a "black box," as that term is used in Reese.

10

Further, a breath-alcohol measurement is a reading that will appear final and complete to the
11

average person, unaware of the metrological requirement for a measurement of uncertainty.
12

Scientists, however, aware of the lack of uncertainty measurements in forensic science, are
13

14

attempting to push the forensic community forward:
•

15

As a general matter, laboratory reports generated as the result of a scientific. analysis

16

.should be complete and thorough. They should describe, at a minimum, methods and

17

materials, procedures, results, and conclusions, and they should identify, as appropriate,

18

the sources of uncertainty in the procedures and conclusions along with estimates of their

19

scale (to indicate the level of confidence in the results). National Research Council,

20

Strengthening Forensic Science in the United States, A Path Forward, P. 186, 2009,

21

Exhibit 83.

22

•

It is generally agreed that the usefulness of measurement results, and thus much of the

23

information that we provide as an institution, is to a large extent determined by the
24

The Reese court cited two California cases for its use of the term "black box." People v. Stoll, 49 Cal.3d 1136,
783 P.2d 698, 265 Cal.Rptr. 111 {1989); People v. McDonald, 37 Cal.3d 351,690 P.2d 709,208 Cal.Rptr. 236
(1984). ,
20

25
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quality of the statements of uncertainty that accompany them. For example, only if
1

quantitative and thoroughly documented statements of uncertainty accompany the results

2

of NIST calibrations can the users of our calibration services establish their level of

3

4

traceability to the U.S. standard of measurement maintained at NIST. National Institute

5

of Standards and Technology. Guidelines for Evaluation and Expressing the Uncertainty

6

of NIST Measurement Results. Foreword (to the 1993 Edition) 1994.

7

•

8

Knowledge of the uncertainty associated with measurement results is essential to the
interpretation of the results .... Without information on uncertainty, there is a risk of

9

misinterpretation of the results. Incorrect decisions taken on such a basis may result in

10

unnecessary expenditure in industry, incorrect prosecution in law, or adverse health or
11

12

and trueness estimates in measurement uncertaint estimation First Edition Introduction
13

2004.

14
15

•

No important measurement process is complete until the results have been clearly

16

communicated to and understood by the appropriate decision maker. Forensic

17

measurements are made for important reasons. People, often unfamiliar with analytical

18

concepts, will be making important decisions based on these results. Part of the forensic

19

toxicologist's responsibility is to communicate the best measurement estimate along with

20

21

its uncertainty. Insufficient communication and interpretation of measurement results
can introduce more uncertainty than the analytical process itself. The best

22

instrumentation along with the most credible protocols ensuring the highest possible
23

quality control will not compensate for the unclear and insufficient communication of
24

measurement results and their significance. Rod Gullberg. Statistical Applications in
25
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Forensic Toxicology, Medical-Legal Aspects of Alcohol, P. 457, 504 James Garriott
1

Editor,

2
3

5th

Ed. 2009.

In September of 2009, the WTLD advanced the cause of accuracy and thus, justice in the

4

area of forensic breath-alcohol testing when it formally adopted Rod GuIIberg's procedures for

5

the determination of the confidence intervals in breath tests in Washington State.21 Yet, as

6

previously stated, at the same time the WTLD, inexplicably, decided not to report uncertainty in

7

all breath-alcohol readings. 22 For those savvy enough to determine that it was available, the new

8

9

policy provided that a breath-alcohol test confidence interval would be provided upon request as
resourced permitted. Thus, breath-alcohol measurements would still be offered without a

10

confidence interval, defendants would not be informed that a confidence interval was available,
11

and the confidence interval would be provided only as resources permitted. While it appears
12

likely that the WTLD is moving toward the point where it will provide confidence intervals in all
13

14
15

breath-alcohol measurements, the WTLD has not yet set a time frame for the disclosure of
uncertainty in aII breath-alcohol measurements.

16
17

Limited Case Law Authority on Uncertainty

18

Only two other state courts have specificaIIy considered the issue of uncertainty as it relates

19

to breath-alcohol tests. In those two cases, the Nebraska Supreme Court and a Hawaii appeIIate

20

court determined that the State's failure to include an uncertainty measurement along with the

21

22

breath test reading left the trier of fact without a critical fact. The Nebraska Supreme Court
stated:

23
24

25

21 This step forward may serve as a catalyst to move breath-alcohol testing on a national level toward more rigorous
science.
22 In fact, WTLD procedures do not even inform a defendant of the availability ofan uncertainty measurement.
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1
2
3

4

While the Legislature has the acknowledged right to prescribe acceptable methods
of testing for alcohol content in body fluids and perhaps even the right to prescribe that
such evidence is admissible in a court of law, it is a judicial determination as to whether
this evidence is sufficient to sustain a conviction, if the evidence is believed. The
Legislature has selected a particular percent of alcohol to be a criminal offense if present
in a person operating a motor vehicle. It is not unreasonable to require that the test,
designed to show that percent, do so outside of any error or tolerance inherent in the
testing process.

5

State v. Bjomsen, 201 Neb. 709,271 N.W.2d 839, 840 (1978). The same reasoning was reflected
6

in the decision of the Hawaii appellate court:
7

8
9

10
11

In both of the cases at bar, the State has failed to establish a critical fact. The State
merely demonstrated that the reading of the breathalyzer machine was 0.10% for
Defendant Boehmer and 0.11 % for Defendant Gogo. The inherent margin of error could
put both defendants' actual blood alcohol level below the level necessary for the
presumption to arise. The failure of the prosecution to establish beyond a reasonable
doubt that the actual weight of alcohol in defendants' blood was at least .10% required the
trial judge to ignore the statutory presumption in its determination.

12

State v. Boehmer, 1 Haw.App. 44, 47 (1980). While these cases only stand for the proposition
13

14
15
16

that breath tests close to a legal reference level may not be relied upon for a per se conviction,
they also reflect that fact that the only two state courts to consider the question of uncertainty in
breath test cases both determined that the issue was one of great importance.

17
18

Due Process and Discovery Requirements

19

The WTLD understandably believes that it should not have to defend its uncertainty

20
21
22

procedures when it is leading the nation's forensic laboratories and breath test programs in that
very area. Yet, in criminal justice, the actions of all participants are appropriately affected by
every defendant's constitutional rights.

23

A good detective may be certain that an already identified suspect committed a crime, yet in
24

the process of gathering evidence, he or she will let the evidence lead where it may. The same
25
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detective will then testify truthfully and completely, letting the criminal justice system reach an
1
2

independent conclusion as to guilt or innocence.
A prosecutor is a participant in a system of criminal justice which is, by design, adversarial.

3

4

Yet, a good prosecutor will never let the desire to "win" overcome his or her sense of justice.

5

A trial court will follow precedent when it rules on matters before the court, but precedent

6

will never be allowed to overcome the determination of a good judge to do justice in each and

7

every case. 23

8
9

10

What was trustworthy and reliable yesterday may not be today. As concepts of justice
advance through each generation of police, criminal justice practitioners,24 attorneys and judges,
we aim to provide better justice than was provided by those before us. 25 As concepts of science

11

change, we also need to be ready to move forward with those new, better practices. 26
12
13

Provided, of course, that the judge can articulate a basis distinguishing, in some manner, the precedent from the
case at hand.
24 Here, we do intend to refer to all of the dedicated scientists and administrators in the WTLD.
25 We do this, ofcourse, by standing on the shoulders ofall previous criminal justice practitioners.
26 As Judge Harry T. Edwards, stated:
23

14
15
16
17
18

19
20
21

22
23
24
25

In my testimony before the Senate Judiciary Committee in March 2009, I suggested contrary to the mischaracterization of my position in the Government's briefs - that "courts
[would] take the findings of the committee regarding the scientific foundation of particular types
of forensic science evidence into account when considering the admissibility of such evidence in a
particular case." As I explained to the Senate Committee, because the Report presents "findings
about the current status of the scientific foundation of particular areas of forensic science," it
would be "no surprise if the report is cited authoritatively" by the courts in their assessment of
particular cases.
Why was that my prediction? Because it seemed quite obvious, at least to me, that if a
particular forensic methodology or practice, once thought to be scientifically valid, has been
revealed to lack validation or reliability, no prosecutor would offer evidence derived from that
discipline without taking the new information into account and no judge would continue to admit
such evidence without considering the new information regarding the scientific validity and
reliability of its source. Nothing in .Em or Daubert commands unyielding adherence to past
methodologies or practices once they are found wanting. As one state court in a ~urisdiction
has aptly observed:
Science moves inexorably forward and hypotheses or methodologies once
considered sacrosanct are modified or discarded. The judicial system, with its search for
the closest approximation to the "truth," must accommodate this ever-changing scientific
landscape.
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Nor should the court allow an instrument or a machine to determine an element of a criminal
1
2

3

offense - unless there are appropriate safeguards to ensure that the evidence provided by the
machine is what it purports to be. It bears repeating that - these safeguards are foundational to

4

our criminal justice system. As stated in Brady v. Maryland, 373 U.S. 83, 87. 83 S.Ct. 1194, 10

5

L.Ed.2d 215 (1963):

6
7

8
9

10

Society wins not only when the guilty are convicted but when criminal trials are fair;
our system of the administration of justice suffers when any accused is treated unfairly.
An inscription on the walls of the Department of Justice states the proposition candidly
for the federal domain: 'The United States wins its point whenever justice is done its
citizens in the courts.'
When a witness is sworn in, he or she most often swears to "tell the truth, the whole truth,
and nothing but the truth." 27 In other words, a witness may make a statement that is true, as far as

11

it goes. Yet there is often more information known to the witness, which if provided, would tend
12

to change the impact of the information already provided. Such is the case when the State
13

14
15
16

presents a breath-alcohol reading without revealing the whole truth about it. That whole truth, of
course, is that the reading is only a "best estimate"28 of a defendant's breath-alcohol content. The
true measurement is always the measurement coupled with its uncertainty.

17

The Fifth Amendment to the United States constitution requires that no person be "deprived

18

of life, liberty, or property, without due process oflaw." Most, if not all of the criminal rules of

19
20

21
22
23
24
25

The Supreme Court made the same point in Daubert when it reminded us that "scientific
conclusions are subject to perpetual revision." I really do not understand how any jurist could
reasonably think otherwise.
The Honorable Harry T. Edwards. The National Academy of Sciences Report on Forensic Sciences: What it Means
for the Bench and Bar. Page 5, May 6, 2010, (footnotes omitted). Judge Edwards was a participant in the panel
which produced the report titled: National Research Council. Strengthening Forensic Science in the United States. A
Path Forward, Id.
27 ER 603 requires that a witness state an oath or affirmation before testifying and RCW 5.28.020 suggests that: "the
person who swears holds up his hand, while the person administering the oath thus addresses him: "You do
solemnly swear that the evidence you shall give in the issue (or matter) now pending between ....... and ...... .
shall be the truth, the whole truth, and nothing but the truth, so help you God."
28 In argument, the State used the term "best estimate" many times when describing a breath-alcohol measurement
which did not yet have a confidence interval attached to it.
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procedure and rules of evidence are designed to ensure a defendant's right to a fair trial. 29
1
2
3

Fundamental to this is a defendant's right to discovery. "The Fifth Amendment to the United
States requires that prosecutors make available evidence "favorable to an accused ... where the

4

evidence is material either to guilt or to punishment."" State v. Boyd, 160 Wash.2d 424,434,

5

(2007), (quoting Brady v. Maryland, Id, at 87-88). The process and the result of discovery is a

6

very important part of the criminal justice procedure. In a comment to proposed Rule CrR 4.7, 30

7

the Criminal Rules Task Force stated:

8

"In order to provide adequate information for informed pleas, expedite trials, minimize
surprise, afford opportunity for effective cross-examination, and meet the requirements o
due process, discovery prior to trial should be as full and free as possible consistent with

9

protections of persons, effective law enforcement, the adversary system, and national
security."

10
11

12
13

State v. Yates, 111 Wash.2d 793, 797 (1988) (emphasis added) (quoting Criminal Rules Task
Force, Washington Proposed Rules of Criminal Procedure 77). See also, State v. Boyd, Id.
In addition to the requirements of due process, a prosecutor must also provide a

14
15

defendant with exculpatory evidence pursuant to court rule:
Except as otherwise provided by protective orders, the prosecuting authority shall
disclose to defendant's lawyer any material or information within his or her knowledge
which tends to negate defendant's guilt as to the offense charged.

16
17
18

CrRLJ 4.7 (a) (3)31.

19

A preliminary statement in the Rules of Criminal Procedure states that "these rules are intended to provide for the
just determination of every criminal proceeding." The rules also state that they should be construed to secure
"effective justice." CrRLJ 1.2. A preliminary statement in the rules of evidence states that they are designed ''to the
end that the truth may be ascertained and proceedings may be justly determined."
30 The discovery rules for courts of general jurisdiction (CrR) and the discovery rules for courts of limited
jurisdiction (CrRLJ) are substantially similar.
31 Nor may a prosecutor argue that he or she has turned over all exculpatory evidence in the prosecutor's file and
does not have the information. As stated in, In re Brennan, 117 Wash.App. 797, 804-805 (2003):
29

20
21
22

23
24
25

In the 1963 case of Brady v. Maryland, [Id.] the United States Supreme Court held that state prosecutors
violate a defendant's right to due process when evidence favorable to a defendant is not disclosed. The
prosecutor's good faith is unimportant. Further, a prosecutor has the duty to learn of evidence favorable to
the defendant that is known to others acting on behalf of the government in a particular case, including the
police.
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When an individual suspected of Driving Under the Influence submits to a test to measure his
1

2
3

or her breath-alcohol content, the breath test instrument will produce two separate readings 32 and
the mean of the two samples constitutes his or her breath-alcohol level. Absent a high level of

4

scientific knowledge, this has historically been the end of the line for breath test evidence. Now,

5

however, the availability of a confidence interval for breath-alcohol measurements means that

6

laypeople can understand the true possible value of a mean breath-alcohol measurement. For

7

most people, that understanding will be a revelation. For example, the following mean breath test

8

measurements were taken from Washington State BAC Datamaster breath test measurements: 33

9

•

Mean result: 0.1545; Confidence interval: 0.1371 - 0.1766

•

Mean result: 0.875; Confidence interval: 0.0769 - 0.1007

•

Mean result: 0.1505; Confidence interval: 0.1387 - 0.1608

•

Mean result: 0.085; Confidence interval: 0.0731 - 0.0877

10
11

12
13
14
15
16

These confidence intervals represent a 99% level of confidence.
When breath-alcohol measurements are close to a reference level (e.g., 0.08), 34 the need
for discovery of breath test measurement confidence intervals is obvious. Nonetheless, when one

17
18
19
20

21
22

23
24

25

The purpose of holding police and others assisting prosecutors so accountable is that "[e]xculpatory
evidence cannot be kept out of the hands of the defense just because the prosecutor does not have it."
Otherwise, prosecutors could instruct those assisting them not to give the prosecutor certain types of
information, resulting in police and other investigating agencies acting as the final arbiters ofjustice.
(Footnotes omitted.)
32 A suspect provides two separate samples of his or her breath.
33 These results are contained in Exhibit 64 and were obtained from DUI suspects in Washington State. The
confidence intervals were determined by the WTLD using the method now adopted by the WTLD.
34 The most important reference level in Washington State is the 0.80 level. But as noted in Ahmach, three other
reference levels exist: 0.02, 0.04 and 0.15.)
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I

(mean) breath-alcohol measurement may constitute the principle element in a criminal charge, it
1

2

is hard to imagine a situation where a confidence level would not be important. 35
Thus, we now place the State on notice that every discovery packet supplied to

3

4

defendants must contain the confidence interval for any breath-alcohol measurement the State

5

intends to offer into evidence in that case. Should the State fail to comply with this discovery

6

order, then upon objection, such breath-alcohol measurement will not be admitted at trial.

!

7

8
9

Moreover, should the State fail to comply with this discovery order, upon appeal of any
guilty verdict where one of the elements is a breath-alcohol reading above the legal limit, the
State may subject itself to an appeal of the verdict upon the ground that it failed to provide

10

exculpatory evidence to the defendant. Should the appellate court determine that the failure to
11

disclose the confidence interval was "material either to guilt or punishment," the defendant's
i

12

conviction would be reversed. United States v. Bagley, 473 U.S. 667, 105 S.Ct. 3375, 3379, 87
13

14

L.Ed.2d 481 (1985).

15
16

ER 702 and Confidence Intervals

17

As we stated in Ahmach:

18

A breath test reading is not admissible absent expert testimony, either in person or
by affidavit as allowed by CrRLJ 6.13(c). Pursuant to ER 702, however, an expert may
only testify "if scientific, technical, or other specialized knowledge will assist the trier of
fact to understand the evidence or to determine a fact in issue." In a criminal prosecution
a post Frye analysis of the admissibility of expert testimony under ER 702 is a
consequential activity with independent force and effect. "In this state ER 702 has a

19

20
21

22

In hindsight (post-trial), it may be possible to determine how much weight a jury may have placed upon a breathalcohol measurement relative to all other evidence. At the pretrial stage it is much more difficult to make that
1
determination.
It is also worth noting that, with breath-alcohol readings which are not close to a reference level, jurors may
actually find that the existence of a confidence level gives them more confidence in the final result - based upon the
fact that so much effort has gone into ensuring that an accurate measurement is ultimately produced. This Court is
not making such a determination. It is enough to understand that a jury may give less weight to a breath-alcohol
measurement with a confidence interval.
35

23
24
25
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significant role to play in admissibility of scientific evidence aside from Frye." State v.
Copeland, 130 Wn.2d 244, 259-260 (1996).
Under Jensen, [City of Fircrest v. Jensen, 158 Wn.2d 384, (2006)] therefore, after
the prosecution has met its prima facie burden for the admission of a BAC reading, a trial
court must engage in a meaningful review of the admissibility of the BAC evidence
involving, under ER 70'2, a two part test. State v. Cauthron, 120 Wn.2d 879, 890 (1993).
As in Copland, [State v. Copeland, 130 Wn.2d 244 (1996)], the Cauthron court was
concerned with the admissibility of DNA evidence: ,

1
2
3

4
5

The 2-part test to be applied under ER 702 is whether: (1) the witness
qualifies as an expert and (2) the expert testimony would be helpful to the trier of
fact. Part 2 of this standard should be applied by the trial court to determine if the
particularities of the DNA typing in a given case warrant closer scrutiny. If there
is a precise problem identified by the defense which would render the test
unreliable, then the testimony might not meet the requirements of ER 702 because
'
it would not be helpful to the trier of fact.

6
7

8
9

Cauthron, [State v. Cauthron, 120 Wn.2d 879, 890 (1993)].

10
11

Ahmach, p. 14. (Footnotes omitted.)

12

In Cauthron, Id, the court considered the admissibility of DNA typing. Before reaching their

13

decision, the Cauthron court cited a report on DNA typing produced by the National Academy o

14

Sciences. 36 Ultimately the court concluded that:

15

The Committee's view supports the conclusions reached in the courts:

16

To say that two patterns match, without providing any scientifically valid estimate (or,
at least, an upper bound) of the frequency with which such matches might occur by
chance, is meaningless.

17

18
19

Cauthron, Id, at 907, (quoting DNA Technology, at 74.)

20
21
36

The Cauthron court stated:

22
23

24

25

"Cauthron appealed and we accepted certification from the Court of Appeals. After oral argument, but
before the court issued its opinion, we requested additional briefing on the applicability ofa National
Academy of Sciences document: Committee on DNA Technology in Forensic Science. DNA Technology
in Forensic Science (National Academy Press 1992) (hereinafter DNA Technology). A committee of
eminent scientists and jurists (hereinafter Committee) exhaustively researched and analyzed the current
status of forensic DNA typing."
Cauthron, Id, at 885.
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Here, the State argues that it should be allowed to present breath-alcohol readings withou
1
2

3

4

also providing an accompanying estimate of uncertainty. While a breath-alcohol measurement
'

has meaning without a confidence interval, a breath-alcohol measurement without a confidence
interval is inherently misleading.
In State v. Stenson, 132 Wash.2d 668 (1997), the court was presented with a scientific

5
6

process or procedure which produced a result. However, that result, it was determined, would not

7

have been admissible without, for lack of a better word, a pr~viso.

8
9

In Stenson, a phenol test was administered on an apparent blood splatter to determine if it
was, in fact, blood. A phenol test, however, is only a "presumptive" test for blood. So the
!

10

Stenson court stated:
11

Since the jury repeatedly heard that the phenol test was only presumptive for the presence
of blood and did not confirm the stains were in fact human blood, the question was one o
weight and not of admissibility. Lack of certainty in scientific tests (that are generally
accepted by the scientific community) goes to the weight to be given the testimony, not t
its admissibility. Lord, [State v. Lord, 117_Wash.2d 829, 854-55 (1991)]. Similarly, the
credibility of experts offering conflicting testimony is for the trier of fact. State v. Benn,
120 Wash.2d 631,662, 845 P.2d 289 (1993). So long as a jury is clearly told that the
phenol test is only a presumptive test and may indicate a substance other than human
blood, it is admissible under ER 702.

12

13
14
15

1

16
17

Id, at 717-18, (Emphasis supplied). Once a person is able to see a confidence interval along with

18

a breath-alcohol measurement, it becomes clear that all breath-alcohol tests (without a

19

confidence interval) are only presumptive tests. The presumption, or course, is that a breath-

20

alcohol reading is the mean of two breath samples. This answer, however, is obviously

21

incomplete. 37 As discussed above, a breath test reading is only a "best estimate" of an

22

I

individual's breath-alcohol level. The determination of a confidence interval completes the

23

evidence.
24

25

Put another way, a breath-alcohol measurement without an uncertainty measurement does not tell the "whole
truth." RCW 5.28.020.

37
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Therefore, upon objection, a breath-alcohol measurement will not be admitted absent its

1

2

uncertainty level, presented as a confidence interval.38

3

4

ER 403, ER 901 and Foundational Requirements

5

Defendants also argue for suppression ofbreath-alco~ol measurements, absent a

6

measurement for uncertainty, under ER 403, and in later supplemental briefing, under ER 901.

7

While Defendant's make a compelling argument for suppression under ER 403 39 and ER 901,40

8

case law supporting suppression under these court rules - in the area of scientific processes - is

9

10

i

1

lacking. Courts have historically cited ER 702 when dealing ~ith scientific processes. Arguably,
I

ER 901 (a) (9) may provide a better fit when specifically considering a scientific/mechanical

11

I

process which produces a result. Yet, the case cited by defendants41 follows a line of cases
12

13
14
15

dealing with the authentication of the processes used to determine whether a speed measuring
device used in traffic infractions produces an accurate result. :Again, while these cases are
analogous on a logical level, they do not represent strong aut~ority under the facts herein.

16

17
18
19

I

To be clear, the WTLD could decide that uncertainty should be shown by an alternate scientifically acceptable
method. This decision is left to the WTLD or any witness presented by the State or a defendant. It is unlikely,
however, that the WTLD will change course and use anything other than the Rod Gullberg developed confidence
interval for breath-alcohol measurements.
39 ER 403 states that:
38

20

Although relevant, evidence may be excluded if its probative talue is substantially outweighed by the
danger of unfair prejudice, confusion of the issues, or misleading the jury, or by considerations of undue
delay, waste of time, or needless presentation of cumulative evidence.

21

t

22

40

23

24

ER 901 states (in relevant part):
(a) General Provision. The requirement of authentication or identification as a condition precedent to
admissibility is satisfied by evidence sufficient to support a finding that the matter in question is what its
proponent claims.
·
(9) Process or System. Evidence describing a process or system used to produce a result and showing
that the process or system produces an accurate result.

25
41

State v. Bashaw, 169 Wn.2d 133 (2010).
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The State, on the other hand, in addition to arguing that ER 702 and ER 403 do not apply,
1
2
3

also argues that this panel should focus on the question of the basic foundational requirements of
statute, 42 the protocols of the WTLD and the protocols ofm~st, if not all, other state breath test

4

programs. Yet, as stated in Jensen, Id, a trial court will consider the requirements and restrictions

5

of ER 702 after the state has met its prima facie burden for the admissibility of evidence, i.e.,

6

after the State has met its foundational burden.

7

8

Remedy

9

Under the Due Process Clause, the Rules of Criminal. Procedure and ER 702, absent a

10

confidence interval, a breath-alcohol measurement will be ·suppressed. In juxtaposition, however,
11

to the more common bases for suppression, an order of suppression related to the State's failure
12

I

to provide a confidence interval with a breath-alcohol measurement will remain in effect only so
13

14
15

16

long as the State fails to produce the confidence interval. 43 _F~r Mr. Fausto and Ms. Ballow, the
State may easily remedy the omission by providing the confidence interval for each defendant's
mean breath-alcohol measurement. 44

17

RCW 46.61.506 (1).
,
For discovery violations, Division I of the Court of Appeals has stated that "significantly, exclusion of evidence
as a sanction was expressly rejected by the Washington Judicial Council and the Washington Supreme Court." State
v. Glasper, 12 Wash.App. 36, 38 (1974).
See also, CrRLJ (H) (7) (i), which states:
42

18
19
20

21

43

If at any time during the course of the proceedings it is brought to the attention of the court that a party has
failed to comply with an applicable discovery rule or an order issued pursuant thereto, the court may order
such party to permit the discovery of material and information not previously disclosed, grant a
continuance, or enter such other order as it deems just under the circumstances.
I

22
23

I

Most CrRLJ 3.6 motions will result in a suppression order which is final, unless appealed. In these common CrRLJ
3.6 motions, suppression occurs because the State cannot remedy the problem (or failed to provide testimony that
would support probable cause to stop, detain or arrest the defendant).
44 In all other cases, the State should provide confidence intervals in discovery. In cases where discovery is already
complete, the State should provide confidence intervals as soon as it is able. Because of the sweeping nature of this
ruling, should the State require more time, leave for more time should be requested of the trial court in each separate
case. Absent approval of the trial court judge, the State should not adopt a policy of waiting until trail to remedy the
absence of a confidence interval. Should the State mistakenly decide to follow such a course, the trial court would
!

24

25
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Conclusion
1

2
3

The WTLD has greatly advanced the forensic science involved in breath-alcohol testing
with the adoption of a procedure for the determination of uncertainty through the use of a

4

confidence interval. Attaching a confidence interval to a breath-alcohol measurement is, at the

5

same time, both impressive - in the increased reliability of: all breath test readings - and stunning

6

- when it is seen that, absent a confidence interval, a "final" breath-alcohol measurement is only

7

a "best estimate" of a person's breath-alcohol level. Given the requirements of due process, the

8

discovery rules and ER 702, therefore, the State must provide Defendants with a confidence

9

interval for each Defendant's breath-alcohol measurement. Absent this information, a

10

defendant's breath-alcohol measurement will be suppressed ..
11

12

Dated this 21st day of September, 2010
13
14
15
16
17

Judge David Steiner
Judge Darrell Phillipson
Judge Mark Chow

18
19
20

21
22
23
24
25

have the power to grant such orders as it deems just, including the power grant the defendant a continuance and the
power to impose sanctions.
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IN THE SNOHOMISH COUNTY DISTRICT COURT, STATE OF WASHINGTON
CASCADE DIVISION

STATE OF WASHINGTON,

v.

#7036A-09D
Memorandum Decision on

WEIMER, GEORGE G.

Motion to Suppress

01/02/1958,

The court has heard testimony from Dr. Ashley Emery in this case. Dr. Emery's resume is
Defendant's exhibit# Band has been admitted for the purposes of this motion. Dr. Emery's testimony
laid the foundation for the ad!11ission of Defendant's exhibit #A (ASCLD/LAB-lnternational, ESTIMATING
UNCERTAINTY of MEASUREMENT POLICY); Defendant's exhibit #C (STRENGTHENING FORENSIC SCIENCE
•. ·inftthe UNITED STATES: A PATH FORWARD, National Academy of S~iences, 2009); Defendant's exhibit #D
(iSO/TS 21748, Guidance for the use of repeatability, reproducibility and trueness estimates in
measurement uncertainty estimation); Defendant's exhibit# E (ISO/TEC 17025, General requirements
. for the competence of testing and calibration laboratories); Defendant's exhibit# F (JCGM 100:2008,
GUM 1995 with minor corrections, Evaluation of Measurement Data - Guide to the expression of
Uncertainty in Measure'!lent); Defendant's exhibit# G, (NIST Technical Note 1297, 1994 Ed., Guidelines
for Evaluating and expr~ssing the uncertainty of NIST Measurement Results); Defendant's exhibit# H
(Garriott's Medicolegal Aspects of Alcohol, Chapter 18 Statistical Applications in Forensic Toxicology);
Defend~nt's exhibit# I (An Uncertainty Budget for the Measurement of Ethanol in Blood by Headspace
Gas Chromatography); Defendant's exhibit# J ( Estimating. the Measurement Uncertainty in Forensic
Breath-Alcohol Analysis); Defendant's exhibit# K (International Association for Chemical Testing
Newsletter, M~rch 2003, Dealing with Uncertainty in Chemical Measurements); Defendant's exhibit# L
(Forensic Science International, 110, 2000, The Statistical Variability of Blood Alcohol Concentration
Measurements in Drink-Driving Cases); Defendant's exh.ibit # M ( ILAC-G17: 2002, Introducing the
Concept (!f U~certai.nty of Measurement in Testing in Association with the Application of the Standard
ISO/IEC 17025); Defendant's exhibit# N ( CALIBRATION TECHNI.CAL MANUAL, Toxicoiogy Laboratory
. Division, Washington State Patrol, effective date 05/11/2009).

j
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i

I •

It is noted that no evidence was provided by the State in ,this case, except by way of crossexamination of Dr. Emery.
From the above referenced testimony, as well as the referenced exhibits, this court enters the
following,
FINDINGS OF FACT,
1) Measureme,:1ts made by scientific instruments such as the gas chromatograph are uncertain
in nature due to the variables Involved In the measurement process;
·2) The scientific community, as a general rule, requires that measurem~nt results be expressed
in a manner to reflect an estimated, If not an actual, uncertainty value.
Having the above findings offact in mind, this court enters the following,
CONCLUSIONS OF LAW,
This court first notes for the record that It has read each and every exhibit that was admitted for
its consideration. This court will admit up front that it does not always understand the mathematical
formulas in the materials. However this court does believe that it understands the principles discussed
in the exhibits that constitute the reasons for applying the statistical formulas in order to estimate any
possible uncertainties in measurements. None of the exhibits represent the theory that it is scientifically
permissible to report values determined in the laboratory without an estimated confidence level.

This court is satisfied that the testing of blood for alcohol concentrations by a gas

State v. Baity, 140 Wn. 2d 1 (2000). "In Baity the court stated
Citation
omitted. Because a blood alcohol test is not novel, the ... tribunal was not required to conduct a Frye
analysis. Spratt v. Washington State Liquor Control Bd., 106 Wash. App. 1037 (2001). Therefore the
chromatograph meets the Frye standard,

that although blood alcohol content measurement is a scientific process, it is not a novel one.

process by which the blood alcohol concentration is tested has general approval by the scientific
community. What this court must determine is whether the

result of the blood alcohol content

measurement need be expressed with a confidence level in order.to be admitted into evidence.

ER 702 states," If scientific, technical, or other specialized knowledge will assist the trier of fact
to understand the evidence or to determine a fact in issue, a witn,ess qualified as an expert by
knowledge, skill; experience, training, or education, may testify thereto in the form of an opinion or
otherwise." "[E]xpert testimony is admissible only when the underlying scientific principle satisfies the

Frye requirements and the testimony meets the 2-part test of ER 702: (1) the witness qualifies
as an expert and (2) the expert testimony would be helpful to the finder of fact ...." State v. Cauthern,

threshold

120 Wn .. 2d 879 (1993). "ER 702 allows qualified experts to testify regarding 'scientific, technical, or
I

other specialized knowledge' if testimony 'will assist the trier of fact to understand the evidence or to
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determine a fact in issue.' Expert testimony is helpful if it concerns matters beyond the common
knm,yledge of the average layperson and does not mislead the jury."' Carlton v. Vancouver Care LLC,
2010 WL 927988, Wash. App. Div. 2, March 16,2010 (approx. 9 pp.)(emphasis added).
'

If an expert testifies that a particular blood alcohol content measurement is value A, without
stating a confidence level, it is this court's opinion that the evidence is being represented as an exact
value to the trier of fact. From all of the proffered exhibits this is not a position that is generally
accepted in the scientific community. "The evidentiary weight attributed to forensic breath alcohol
results in drunk-driving prosecutions requires that measurement uncertainty be established and shown
to be fit for purpose. "see exhibit# J, p. 562. The Washington State Patrol Toxicology Laboratory
Division Technical Manual (exhibit #N) has actually adopted a policy for identifying and estimating
uncertainty in breath tests. That policy was adopted as of May 11, 2009. However this policy does not
appear to require that the test result identify a confidence level. It appears to only ·require that
uncertainties be determined for the simulator solutions and for QAPs (see exhibit# N, pp. 47-50). It is
this court's opinion that representing to the trier of fact that the result of a blood test as an exact
numerical value without stating a confidence level, is not generally acceptable in the scientific
community and misrepresents the facts to the trier of fact.

As a result of the above conclusion, this court holds that the result of the blood test in this case
is not admissible und.er ER 702 in the absence of a scientifically determined confidence level because it
misrepresents the facts a'nd therefore cannot be helpful to the Uier of fact.
ER 403 provides, "Although relevant, evidence may be excluded if its probative value is
substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the
jury, or by consideration$ of undue delay, waste of time, or needless presentation of cumulative

.

evidence."

.

"When the first alcohol per se drunk-driving law was introduced in Sweden in 1941 the legal
limit was 0.08 g/ml and the (Swedish) Supreme Court mandated .that the laboratory charged with the
task of analyzing the blood samples should allow for uncertaintY:or error in the analytical r:irpcedures ..."
I
( see exhibit #K, p. 6).
"In general, the result of a measurement is only an approximation or estimate of the value of
the specific quantity subject to measur.ement, that is, the measurand, and thus the result is complete

only when accompanied by a quantitative statement of its uncertainty." (exhibit # G, section 2.1,
emphasis added).
"Measurements In forensic toxicology are very significant with serious consequences for error....
All measurements involve error. The concept of error does not refer to blunder or mistake. In
metrology it simply refers to uncertainty--- a concept implying some degree of doubt about the true

property being quantified. However, the term error is used routinely in the metrology literature and
should not be a concern to the forensic scientist. Nothing is measured exactly. There are limitations in
technology and methodology. Measurement uncertainty must simply be understood, acknowledged
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.

.
and shown ..... The (International Vocabulary of Basic and General Terms in

Metrology) defines
the result of a measurement that characterizes the
dispersion of the values that could reasonably be attributed to the measurand. "' (exhibit #H ,section
uncertainty as "a parameter associated with

18.5 )(emphasis added). Rod Gullberg's example in exhibit #J more than adequately demonstrates that
a measurand result of 0.092 can have parameters that include values that are below the legal limit of

0.08.

After weighing the probative weight of the blood result (which is great), this court also holds
that the prejudicial value of the blood result outweighs its probative value. The value of the blood test
· can, in and of itself, establish the most contested fact at trial. An expert who represents to the trier of
fact that the results of a scientific test is an exact value in the face of all of the scientific evidence to the
contrary (see all of the exhibits), and with no such evidence to support this position, presents an
extrem~ disadvantage to the Defendant. It is misleading to the trier of fact.
It has been this court's experience since 1983 that juries it has presided over pla~e heavy
emphasis on the numerical value of blood alcohol tests. To allow the test value into evidence without
stating a confidence level violates ER 403. The probative value of this evidence is substantially
outweighed by its prejudicial value. Therefore this court holds that the result of the blood test in this
case is not admissible under ER 403 in the absence of a scientifically determined confidence level.
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STATE OF MICHIGAN

IN THI= 7.9TH DISTRICT COURT FOR THE COUNTY OF MASON

PEOPLE OF THE STATE OF MICHIGAN,

vs

, FILE NO. 08-5461-FD

JEFFREY JAMES JABROCKI,

_____________
Defendant.

__:/

OPINION
This matter 1$ on remand from the circuit court. The prosecutio.n sought a

bind over at the preliminary examination on the alternate theories of operating
while under the influence of alcohol, third offense· and operating with an unlawful

bl'ood alcohol level, third offense.
This court previously ruled that the prosecution had failed to present suffi-

cient evidence for the admissibility of the blood test at the preliminary examination stage. The prosecution then withdrew the blood test evidence and asked the
Court for a bind over on the charge of operating \Vhlle Intoxicated, third offense.
The Court bound the Defendant over on the prosec.ution's motion.
In the circuit court the prosecution moved to add to the charge of operating while Intoxicated, third offense, by having a blood alcohol level in excess of
.08 orams oer 100 milliliters of blood. The defense oooosed and the circuit court
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heard arguments on the matter. The circuit court ·granted the motion and then
'

remanded the matter to the district court for completion of the hearing on admis'

slbillty of the blood test results, so that the circuit court would have the benefit of
the district court's an~lysis and opinion on the admissibility of the blood test. Fur1

ther hearings were held in the .district court and thie briefs were flied. The Court
has reviewed the briefs, the arguments in this matter and the extensive docu·
mental)' evidence submitted by the parties.
The sole issue in this matter Is whether or not the blood test results from
the state. police crime lab should be admitted into ~vidence. The Court is guid~d
'

by toe rules of evidence and the supreme court decisions regarding admissibility
i

of scientific evidence. The Court notes that It has· not found any published deci·

slon that has definitively looked at the scientific. methodplogy inyolved In this

case.
LAW
In order to admit the blood test results the .Court needs to determine that
t~e evidence proffered is relevant and reliable. M~E 402 guides the Court as to
relevancy and states as follows:
i

"All relevant evidence is admi.~sible, except as otherwise provided
by the Constitution of the United States, the Constitution of the State of
Michigan, these rules, or other rules adopted by the supreme court. Evidence which is not relevant Is not admissible."
Relevant evidence is defined by MRE 401 which states:
"'Relevant evidence' means evidence having any tendency to make the
existence of any fact that is of comiequence to the determination of the action more probable or less probable than It would be without the evidence."

2
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with operating while intoxicated.

third offense. Michigan law provides, as one of the definitions for operating while
Intoxicated, that the person has a blood alcohol content of .OB grams or more per
100 milliliters.of blood. MCL 257.625. Thus, the prosecution needs to Introduce
''

the blood test results as evidence that the Defendant had within his biood, a sufficient alcohol content to come within the definition :of operating while Intoxicated.
i

'

The blood test results, if reliable. would hav:e the tendency to make a fact

of consequence to the determination of the action more probable than it would be
without the evlde,ice, that is, the fact that the Defendant had a blood alcohol level
equal to or In excess of the statutory level of .OSg/100ml. The issue is whether
'

the blood test evidence is reliable and thus relevant.
The reliability inquiry is 9overned by th~ UiS, Supreme Court de~ision in

Daubert vs. Merrell Dow Pharmaceuticals,

Jnc,. 509 U.S. 579 (1993).

In Daubert

the court Indicated that the trial court should consider (1) whether the theory or

technique can be end has been tested, (2) whether the theory or technique has
been subjected to peer review and publication, (3) what the known or potential
error rate is, (4) the existence and maintenance of standards controlling the
techniques operation and (5) general acceptance in the scientific community.
These are not. exhaustive and the Court may consider other factors in considerIng the rell~billty q1.1estlon.

scieNTIFiC METHODOLGY
The prosec~tlon witnesses testified to th~ collection of Mr. Jabrocki's
I
I

blood, to the evideritiary handling of that blood sample and Its transmission to the
t

3
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I

'

it
state crime lab. While the defense attempted to attack the collection process duri

Ing the evidentiary hearings, this Court is satisfieq that there war~

no flaws

ex-

posed In the collection of the ·defendant's blood and its transport to the state police crime lab to warrant its exclusion from evidence.
t

Next the prosecution produced testimony regarding the process followed

by the state crime lab in analyzing the blood sample. Rachel Perez, a state police crime lab technician, analyzed the blood and testified as to the blood test re-

sults. She testified as to the manner in which blood is typically handled for testing and the protocols followed in testing for blood ~lcohol levels. After collection,
the blood is shipped to the state police crime lab.: A technician in the crime lab
retriev~s the sample frQm a receiving area in the. lab building. The technician
checks for an Integrity seal. on the box containing t.he sample, to be sure that the
I

box has n·ot been tampere9 with. lf It has, thf:! te'chnician records that the seal
has been broken. The technician then opens the sealed kit, records it in inv~nto-

ry, assigns a unique laboratory number, and plac,es It in a locked cold storage
area for the analyst to retrieve it as a prelude to an ,analysis of the blood sample.
The analyst (In this case, Ms. Perez) then removes the sample to be.
i

tested from the cold storage, notes that it has bee~ properly logged In, and takes
a $ample back to the work area for analysis. T~ere, the blood sample is ana-

lyzed on two separate gas chromatographs. A small portion of the blood is
placed in two separate vials.

Each vial, contai~lhg the person's blood to be

4
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i
.
teste d, 1s placed on separate gas chromatographs ~nd run on the chromatograph
'

along with control samples. 1
Each gas chromatograph is calibrated once per week and the calibration
curve Is checked against the internal control samples prepared by Dr. Felix Adatsi
(head of the State Police crime lab section responsible for the analysis of blood
for alcohol content), and against control samples purchased from an e~ernal
source.
When testing an unknown sample, the analyst starts with a control sample
to show that the instrument is working correctly and then he

or she analyzes oth-

er contrQI samples In between different unknown samples as a continuous method of assuring the analyst that the gas chromatograph is worl<ing correctly. To
recap, the control sample is run on the gas chrom~tograph, and Is then followed
by an unknown sample, followed by a control sample, followed by an unknown
sample,. etc., until all of the samples for a batch or for an entire day are run. If
the control samples return results within the acceptable administrative limits set
by the lab, the lab ass.umes that the results of the unknown samples are accu-·
rate.2

I

1
The control samples are samples with a known quantity of alcohol or a sample without alcohol, run In the same batch with the blood samples being analyzed. each gas chromatograph gives an
independent number based on the sample It's presen1e~ wllh. The unknown samples are the blood samples
being tested for alcohol content. The results for each unknown sample pair, tested on separate chrometographs, are cornpared with each other to ensure that the results fire within .01 grams per 100 mlllllite~s of
blood, the lab's range of administrative aeceptablllty. The known samples are checked to be sure that the
result returned Is also within the range of administrative aeeeptablllty.
2
Accurate means the degree of closeness of a measurement cf a quantity to its we value.
The control samples value Is know by reason of Its manufaetvre In the lab by Dr. Ada~I. or by Its ce'rtiflcation
by the menufai:turer If from an out~lde source, A 1est of the control sample will not likely return the same
result eaeh time It ls tested. The results of every test contain an element of uncertainty. R.epetltlve analysis
ofa known blood alcohol sample, e_.g, .1 Ograms, will not produce the same result cf .1 o grams on repetitive
lf!sting. To b~ accurat!l, the result mµst be sufflelently close to .10 grams to be considered statistically ae-

:

~~~

s
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Finally, Ms. Perez testified to analyzing the defendant's blood on gas
chromatograph 5 (GC 5) and obtaining a result of .303, and on gas chromate,

graph 6 (GC 6) and obtaining a result of .298. Ms. Perez, following established
laboratory protocols, dropped the last digit and reported the lower result to two
decimal places: .29 g/100ml of blood.

Ms. Perez was asked if there was an error. rate calculated

by th(:1 lab or

considere,d by the lab. She testified that there was none. She said there is variability but the lab does not calculate an errot rate. Furthermore, though there Is
variability she did not know what the variability was.
Dr. Felix Adatsl testified for the prosecution and was qualified by the prosecution as an expert in toxicology. He described the laboratory protocols fol-

lowed by the State Police Crime Lab and explained the reasons for the methods
used.
Dr. Adatsl testified that he wrote the protocols for the Michigan St.ate Police
lab. He has worked in the stat~ police crfme lab for a little over 16 years and to
testing blood for alcohol levels over that entire period of time. He has a bachelor's of science degree in chemistry and his curriculum vitae demonstrating his
professional achievements related to his field of work was admitted. He has tes~
tified as an expert in toxicology and beeh qualified as an expert In over 400 cas·

es. The Court' accepted him

8$

~n e~pert in the fi~ld of toxicology as It applies to

the testing of blood samples for alcohol content.

·

Dr. Adatsi was taken through a lengthy examination and cross~xamination of the laboratory protocols and .the ~cience of testing blood using

6
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gas chromatography, as used in the Michigan State Police crime lab. He was further quizzed In great detail about the ·operation of the two gas chromatographs,
GGS and GC6, used to test Mr. Jabrocki's blood. He was further examined about
the literature he has reviewed and reile.a upon in establishing the protocols, and
parts of the literature that he has reviewed Efnd ignored or rejected. 3

The easence of his testimony is that the laboratory protocols are designed
to provide a reliable system of testing. The use of control samples assures that
the results obtained are consistently accurate. If the results returned for the con~
trols are within the lab's range of adrninistrativ.e acceptapility, the assumption is
that the unknown sample results are similarly accurate. The use of two· chromatographs to test .each sample assures that the tests are duplicated • provided the
result for each sample Is within lab's range of administrative acc~ptabillty. This Is

a form of repeatability, where the same item is tested by the same person under
the same or nearly same conditions. 4 As part of t~e protocols, analysts are sub-

3
In partlcular. In creating the laboratory protocols, Dr. Adetsi acknowledged that
he relied In part on a paper by Dr. Y. Seto. In a portion of the same paper, Dr. Seto raised an issue about the
use of butyl rubber septa end the possibility that that Introduces error In chromatographic analysis. Dr. Adat•
sl has rejected the co11cems ra\s~d i{l the Seto paper. Dr. Adatsl lndloated that if butyl rubber septa affected
the results It would show up In the chromatographic testing. He testified that no anomaly showed up in the
results and therefore the butyl rubber septa did not affect the testing. Other then the Seto paper, Dr. Adatsi's
opinion was not contradlc:t.ed, pr. Seto'& concern was based on research performed over 30 years ago and
this Court would have expected there to have been subsequent review of Or. Seto's concern and that It
would have been put lo rest long b_efore the date Mr. Jabrockl's bl9od was tested. Without more, the Issue
raised by Defene·e ls qlsc:ounted by this Court and the opinion of Dr.. Adatsi is accepted.
4
This test Is not actually repeatability as defined by tfle Guldellnes for Evaluating and ex.,
pressing the Uncertainty of NIST Measurement Results from the National Institute for Standim!s and Tech·
nology (NIST), U.S. Department of C:omrneroe. Nor Is It reproduclbllity as that term reciuires the test to be
performed by a different analyst attempting to repllcale the test and Its results. Or. Adatsl used the term
•c:onfirma\ory" at one point and "duplication• at another point In his testimony, referring to the two tests. The
test of the defendant's blood on one chromatograph Is used, apparently, as a confirmatory test of the results
obtained on the other chromatograph, This approaoh appears to be approved by the SOFT/AAFS Forensic
Laboratory Guldellnes - 2006. (ex. 32, July 16, 2010 testimony).

7
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je·ct to regular (at least annual) proficiency testing to as~ure consistent performance In analyzing samples, reducing variability.

Dr. Adatsi was asked If the crime lab calculated an error rate. He testified
that it did not. He resisted use of the term ''error rate" during his testimony. Ultl1

'

mately, and of import to this Court's findings, he acknowledged that the lab could
construct ::1n error budget5 that accounted for elements of systemic error, but
such efforts would be time consuming and difficult. i
Dr. Adatsl tt:istlfled that the state police crime lab is certified by the American Society of Crime Laboratoiy Directors/Laboratory Accreditation Bqard
(A.SCLO/LAB). In 2003, ASCLD approved implementation of an tSO/IEC 17025
I

program. This is an international standard for testing and .calibration of laboratories. This stanqard requires the labs to develop an uncertainty budget for laboratory tests for blood alcohol analysis. Dr. Adatsi testified that his lab was informed
following its last audit in June, 2007 that It will have to be in compliance with this
standard at the next audit. The last a_udit was in June, 2007 but as of the date of
testing Mr. Jabrockl's blood, November, 2008, eighteen months later, to the date
of the last hearing conduGted In this matter, July 16, 2010, the .state police crime
lab had not come into compliance with the requirement. He testified that he was

hoping an alternative approach could be devised. :
The determination o.f error rate or error bud.get attempts to mathematically
address the sources of systemic error to insure the results reported account for
the uncertainty in measurement. When the state police crime· lab reports its re-

5
error rate, error budget and uncertainty budget were used essentially Interchangeably
durlnQ these hearl~gs.
·

8
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suits, it provides the lower of the two test results only. Without an error rate, the
lab leaves an Inference that the test result is an absolute or the true result. In

fact, as noted above, if the blood were te$ted 10 times, or 100 times, each result
would likely be different. This uncertainty needs to be accounted for. All test re1

suits of a defend_ant's piped should be reported by the crime lab with the uncertainty or error rate.
Creating and reporting error rate or error budget is an element of scientific

methodology. Dr. Adatsi acknowledged that Garriot's Medicolegal Aspects of Alcohol is an authoritative text he relies upon In the lab. In Statistical Applications
'

in Forensic Toxicology, by Rod G. Gullberg, (ex 11, July 16, 2010 hearing: chapter 18 of Garriot's), the author states:
"Moder~ analytical systems must be shown to have ·sufficient
accuracy, precision, uncertainty estimates, statistical control, and fitnessfor-p.urpose - all of which entail a statistical framework." (emphasis added)
In Quality Assurance, by Jones and Liddicoat (Garrlot's, supra, Chapter 9)
the authors discussed quality assurance programs and noted that "Increasingly

'uncertainty of measurement' is required to be estimated and recorded. Uncertainty of Measurement is defined by ISO/IEC ('Guide to the Expression of Uncertainty In Measurement' - often referred to as 'the GUM') and further interpreted

by NIST (Technical Note 1297 'Guideline$ for Evaluating and Expressing the Uncertainty of NIST Measurement Resl!lts'). It is :recognlzecl that any scientific
measurement has some error associated with it. Most measurements have multiple $Ources Qf potential error that may affect the precision and accuracy of an
I

analytical determlnatlon."(ex 25, July 16, 2010 he~ring)

9
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Congress directed ths National Academy of Sciences to study improvements needed in forensic science. It issued its report in 2009, Strengthening Fo,

rensic Science in the United .State: A Path Forward, In the report it addressed the
'

lack ·ot reporting of results taking into account the uncertainty of measurement. It

!I

said.:

''Few forensic science methods have developed adequate measures of the accuracy of inferences made by forensic scientists. All results
for every forensic science method should indicate the uncertainty in the
measurements that are made, and studies must be conducted that enable
the estimation of those values." (ex 4, July 16, 2010 testimony: Report,
page 184)

The Def~nse introduced an approach for mathematically constructing an
uncertainty budget (also referred to· as an error budget) for measuring alcohol In
blo·od using headspace gas chromatogr~phy, the technique under strutiny he·re.

(ex 2, ''An uncertainty Budget for the Measurement of Ethanol in Blood by Headspace Gas Chromatography," by Kristiansen and Petersen, Journal of Analytical
Toxicology, September, 2004). Dr. Adatsi acknowledged that he was aware of
the article and that the approach In the article was "to some extent .. . what
ASCLD Is expecting us to do when we move over to the IS'O 17025.n
Finally, two trial court-decisio·ns in the state.of Washington, addressed the
need to measure and report an untertalnty budg~t, and opined th13t so long as
'

the, lab did noJ do $0, the results were. not generally aeeepted in the scientific

community. (ex 1, July 16.1 2010 hearing:, Washington v Weimer, #7036A-09D:
considering gas chromatography: and Washington v Fausto, et

al. Case No.

I'

C0.76949 and 9Y6231062, opinion filed as~ supp,lement to Defendant's briefing,
I

flied on September 24, 201 o: The opinion considered breath alcohol testing).

10
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The opinions aadressed the shortfall in the analytical process that does not account for uncertainty in measurement.
CONCLUSION
Distilled to its simplest, the prosecution's prqffered blooo alcohol test is rei

ported, initially, as a single number - that th~ defendant's blood alcohol content
was .29 g/100ml of blood. In thfj ·absence of these proceedings, the court and
the defendant would be unaware that another test of defendant's blood had been
-·

1

-

I

run or that two different results were obtainf3d. Thus the initial inference is that

tlie reported result of .298 g/100ml of blood was a true and absolute jndication of
defendant's blood alcohol content. The other test _result, .303 g/100ml highlights
the uncertainty in measurement that has not been accounted for by the crime lab.
Uncertainty In measurement can be acco.unted for.

The defense has

pointed out that the methodology for accounting for measurement uncertainty, or
I

an error budget or- error rate, is not new, but has bee.n recommended and dis·cussed at least as early as 1993. (see Gulde to the Expression of Uncertainty

in

Measurement. referenced in An Uncertainty Budget for the Measurement of
Ethanol In Blood by Headspace Gas Chromatogr~phy, supra. September 2004
and in Quality Assurance, Chapter 9 of Garrlots, ~upra). The state police crime

lab is required to calculate and report on the u~certainty in meas!,Jrement by
I

ASCLD/l.AB, Its accreditation body, as an accreditation requirement. Notification

.

'

was given to the lab in June, 2007, but no effort has been made to meet the re-ciuirement. Finally, it Is one of the primary ~hortcomlngs in forensic lab work, ac,.
cording to the National.Academy of.Sciences.

11
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This Court therefore finds that the blood test results are not r~liable until
the state police crime lab calculates an uncertainty budget or error rate and re-

p,orts that calculation along with the blood test results. This Court specifically
finds that calcul_atlon of ~n uncert~inty budget or error rate and the reporting of

the same is an essential element of the scientific methodology for an~lyzing
blood alcohol ccmtent using gas chromatography. This requirement is determined to be part of the scientific methodology generally accepted by the scientific
community for this particular test. It Is one of the essential fpund,ational requirements referred to In Daubert, supra, to assure that tests are reliable.
The prosec\Jtion's Motion to Admit the blood test results is denied and the
prosecution's request to bind over on the charge of an operating while intox,

lcated, by operating with an unlawful blood alcohol content Is denied. This matt~r Is re•referred to the Circuit Court, which has retained jurisdiction.
Ii IS SO ORDERED
May 6, 2011
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IN THE MUNICIPAL COURT OF THE CITY OF KENT

1

STATE OF WASHINGTON
2
3

CITY OF KENT,
4

Plaintiff,

vs.

5
6
7

MCDANIEL, MARK
RITH,JEFFREY
STRAIGHT, HERBERT

Defendants.

8
9

)
)
)
)
)
)
)
)

Case No. K81862
K81680
K77149
ORDER SUPPRESSING DEFENDANT'S BREATHALCOHOL MEASUREMENTS IN THE ABSENCE OF A
MEASUREMENT FOR UNCERTAINTY

)
)
)
)

________________)

10
11

THIS MATIER having come before the Court on a defense motion to suppress the admissibility

12

of the BAC breath test readings absent the uncertainty measurement in the above and other
cases, the Court having heard argument of counsel in the above entitled matters on Novembe1

13

14

18, 2010 and having considered the records and flies herein, exhibits, and applicable case law,
hereby enters the following:

15

'

16

FINDINGS OF FACT

17

18

1.1

On January 30, 2008, King County District Court suppressed all breaU
test results pursuant to an Order in State v Ahmach, et.al. C627921 (hereinafter referred tc
as Ahmach) based on a finding that the Washington State Toxicology Laboratory (WSTL.
had engaged In practices and methods that rendered all breath test results unreliable anc
therefore inadmissible under ER 702. 1

1.2

Subsequent to the Ahmach decision, the new State Toxicologist, Dr.
Fiona Couper, began an extensive overhaul of the personnel, protocol and procedures of thE
Washington Toxicology Laboratory Division (WTLD), formerly known as the WSTL, tc
specifically address these issues of systemic failure. 2

19
20

21
22
23

24

25

1 To wit: software and programming errors, manipulation of data, failure to follow established protocol, failure to follow accepted
scientific principles and methods, coupled wllh significant and troubling ethical lapses of various employees of the WSTL breath test
program. See Ahmacl1 1 generally.
2 Specifically: 1) hiring of a Quallly Assurance Manager, Mr. Jason Sklerov, to assist In Lile development and Implementation of
quality assurance procedures, 2) Implementation of a three tier peer review of all laboratory analysts In the testing and certification
of simulator solutions, 3) lmplementallon of a three tier syslem of review or Breath Test technicians who perform qualily assurance

1 MEMORANDUM OPINION
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1

1.3

On August 2 through August 6, 2010, a motions hearing was heard i
King County District Court In State of Washington v. Fausto. et.al. ·C76949 (hereinafte
referred to as Fausto), to determine : 1) whether the WTLD had remedied the systemi
procedural and forensic failures that resulted in the Ahmach Order suppressing all BAC tes
results and, if so, 2) whether a BAC breath test was admissible absent an uncertain
measurement. 3

1.4

Both parties in the cases herein stipulated to the admissibility of th
transcript and all exhibits in the Fausto Hearing involving the issue of uncertain
measurement.

1.5

This Court adopts by reference the findings of fact in the Fausto'
Court's September 21, 2010 Order regarding the definitions, scientific principles
measurement standards in the scientific community, and calculations of the confidenc
interval developed and utilized at the WTLD breath testing program at issue In this case. 4

1.6

On November 16, 2009, the WTLD received accreditation from th
American Society of Crime Laboratory Directors/Laboratory Accreditation Boar
(ASCLD/LAB). 5 The ASCLD/LAB utilizes the strict requirements for testing competence an
calibration for laboratories under standards set by the International Organization fa
Standardization (ISO) to accredit forensic laboratories. 6 All organizations seekin
accreditation for forensic testing must meet the requirements of ISO standard 17025. 7

1.7

The ISO 17025 requires that uncertainty measurements be included I
all forensic reports. Compliance with ISO 17025 is required to receive forensic laborato
accreditation - but currently extends only to instrument calibration- not individual breat
tests. 8

1.8

In September 2009, and prior to receiving laboratory accreditation fro
the ASCLD/LAB, the State Toxicologist reviewed, revised and formally approved i
"Procedure for Calculation of the Confidence Interval" In determining measuremen
uncertainty for biological sampling in breath testing and in conformance with the standard
set by ISO 17025. 9

2
3

4
5
6

7

8
9

10
11

12
13

14
15
16
17

18
19
20

21
22

23

24
25

procedures of breath test Instruments, 4) formullzatlon of detailed manuals articulating all protocols and procedures of the WTLD,
5) Implementation of proficiency testing for simulator solution analysts and breath test technicians, and 6) Implementation of
scheduled supeivlsory reviews and annual Internal audits of the department personnel and work product to assure compliance with
these strict standards. See EsYfilQ Order Lifting BAC Suppression under State v Ahmach, pg. 2-4.
3 The Fausto court subsequently Issued two (2) separate rulings. On September 20, 2010, It lifted the stay suppressing breath tests
under A!l.t!.mciJ, On September 21, 2010, the Court suppressed admlsslblllty of BAC test results absent the Identification of an
uncertainty measurement on September 21, 2010.
4 Fausto Order, pg. 2 - 10.
·
5 It must also be noted that Internationally there are presently only four breath test programs that have earned accreditation at the
Instrument level: WTLD, the Virginia Department of Forensic Science, the Ventura County Sheriff's Office, and a laboratory In New
Zealand. Fausto Transcript, testimony of Sklerov, at 62.
6 Fausto transcript, testimony of Sklerov, at 60-61.
7 .Esusm transcript, testimony of Sklerov, at 152, 222·223.
8 Fausto transcript, testimony of Gullberg, at 467.
9 Efil!sto transcript, testimony of Couper, at 265.
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1.9
1

The WTLD is currently betieved to be the only breath test program in th
United States to calculate measurement uncertainty involving biological sampling. 10 I

2
3

4
5
6

7
8
9

In voluntarily adopting and complying with ISO standards for biologica
1.10
sampling, the WTLD Breath Calibration Program has demonstrated compliance with th
most rigorous qualitative, programmatic and management standards for breath testing. 11
1.11
Pursuant to accepted scientific reporting standards, the methodolog
and algorithm for determining this uncertainty measurement is known and available fro
the WSP breath test section 12 • Calculation of the confidence Interval for every breath test fa
each Datamaster can be determined at the time of the QAP using individual data an
validated software developed by the WTLD. 13
1.12
. At the time of the Fausto hearing, the WTLD would only calculate th
bias and uncertainty associated with a specific breath test, incorporating its own confidenc
interval, upon specific request. 14

10
11

12
13

14

1.13
All three (3) of the State's expert witnesses who testified at the Faust
hearing were unable to accurately determine a true BAC reading at the critical legal level q
.08 without an uncertainty measurement. 15
1.14
With the confidence interval, as approved by the methodology an
procedures approved by the State Toxicologist and In accordance with ISO 17025, the BA
results were deemed to be within 99% accuracy. 16

ANALYSIS

15
16

UNCERTAINTY MEASUREMENT (CONFIDENCE INTERVALS}

17
18

The City concedes that every instrument and result has an uncertainty measurement - bu
argues that the uncertainty measurement at issue herein is not a foundational requirement fa

19

admissibility under the RCW or the relevant provisions of the WAC so any challenge to the tes
20

result goes to weight not admissibility.

21
22

°Fausto transcript, testimony of Couper, at 264.

1

Fausto transcript, testimony of Couper, at pg.320-322 and Order Ll~lng BAC Suppression under Ahmach, pg. 4, September 20,
2010
12 Fausto transcript, testimony of Couper at 279, 283.
13 Fausto transcript, testimony of Couper, at 305-309.
M Fausto transcript, testimony of Gullberg, at 473-474.
15 See testimony of Jason Sklerov, Quality Assurance Manager, WTLD, pg. 133-134, pg. 159, pg. 184; testimony of Fiona Couper,
State Toxicologist, WTLD, pg. 270-272, and testimony of Rod Gullberg, Breath Test Section Research Analyst of WTLD, pg. 396398
16 See testimony of Gullberg, pg. 364, 380-381, 398 and 475.
11

23

24
25
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1

To be considered valid, analysis of a person's breath must be performed according to method
approved by the state toxicologist. RCW 46.61.506 (3). To be considered admissible, a breat

2

test must be performed by a breath test instrument approved by the state toxicologist and mee

3

the foundational requirements of RCW 46.61.506(4) and WAC 448-16-050.

4

In Washington, the Court has consiste':ltly held that once the State presents prima
5

evidence of the foundational requirements, challenges to the admissibility of the breath tes

6

goes to the weight of the test result, not its admissibility. See State v. Allison , 58 P.3d 85, 14

7

Wash 2d 75 (2002) where an amendment to the WAC to change the temperature range t

8

recognize thermometer variances did not require suppression since it was determined tha
minor v~riances in the thermometer did not affect the reliability of the test results.

9

17

However

failure to conform to the protocols established by the state toxicologist has resulted i

10

suppression.

11

Munoz, the BAC was suppressed based on failure of thermometer to be certified under WA

12
13

City of Seattle v. Clark-Munoz 93 P.3d 141, 152 Wash 2d 39 (2004) In Clar

448-13-035 because it was not tested on reference thermometers traceable to standard
maintained by NIST as required. 18 "Traceability requires that uncertainties be noted at eac

level of removal-so that ultimate uncertaJnty is known". Id, at 144. Emphasis added

14
15

In the case herein, and In response to the systemic failures of the breath test program a
identified in Ahmach, the new state toxicologist developed and implemented new protocols an

16
17

procedures to Insure strict conformity to scientific principles and testing accuracy as required o
a competent forensic laboratory. This action was pursuant to express legislative authority.
"The state toxicologist will review, approve and authorize such protocols of procedures an
methods (of the toxicologist's own promulgation or submitted by outside agencies or individual
for consideration) required in the administration of the breath test program. These protocols wll
be updated as necessary to maintain the quality of the breath test program". WAC 448-16-070,
RCW 46.61.506(3)

18

19
20

21

Pursuant to those extensive and proactive efforts, the WTLD Breath Calibration Progra

22

subsequently applied for and received accreditation from the American Society of Crim

23

Laboratory Directors, Laboratory Accreditation Board (ASCLD/LAB) in November 2009. Th
ASCLD operates under the International Organization for Standardization (ISO) standard 17025.

24
17

25

See also:
It Is acknowledged that In response to Clark-Munoz , the state toxicologist repealed chapter 448-13 WAC In 2004 and with It the
requirement that certifying thermometers comply with NIST standards. Chapter 448-16 WAC does not currently require a cerlifying
thermometer to be traceable to NIST standards.
18

4 MEMORANDUM OPINION

000181

•

•
19

After the troubling issues Identified in Ahmach, the VVTLD should only be commended by thi

1

demonstrated commitment to scientific principles, forensic accuracy and recognized standard
2

of accountability and reporting.

3

4
5
6

7
8
9

10
11

12
13

According to the express provisions of ISO 17025:
Testing laboratories shall have and shall apply procedures for estimating uncertainty
measurement. In certain cases, the nature of the test method may preclude rlgorou
metrologlcal and statistically valid calculation of uncertainty of measurement. In these cases, th
laboratory shall at least attempt to identify all components, all components of uncertainty an
make a reasonable estimation and shall ensure that the proper reporting of the result does no
give a wrong Impression of the uncertainty. ISO 17025 5.4.6.2.
The results of test calibration or series of tests or calibrations carried out by th
laboratory shall be reported accurately, clearly, unambiguously and objectively, an
in accordance with any specific instructions in the test or calibration methods. IS
17025 5.10.1
"[I]nformation on uncertainty is needed In test reports when it is relevant to th
validity or application of the test results ... " and when uncertainty affects complianc
to a specification link. ISO 17025 5.10.3.1

See Defense Exhibit 54, ISO 17025, General Requirements for the Confidence of Testing an
Calibration Laboratories. Emphasis added.

14
15

Compliance with the methodology and reporting standards under ISO 17025 is critical to th
accreditation process. In May of 2009, the VVTLD was originally denied accreditation by th

16

ACLD - based on an audit that identified, among other issues, a level one issue of non

17

conformity regarding pre-test expanded uncertainty. Specifically, because the lab failed t

18

report this uncertainty measurement appropriately- "the result was not accurate clear
unambiguous of ob;ective".

19

20

See ISO 17025 5.10.1 This deficiency was immediately correcte

for records maintained in the lab in order to receive accreditation in November 2009.

20
21

22

Compliance with ISO 170125 is required for forensic accreditation - but currently only extend
to instrument calibration - not individual breath tests. However this is not a determination tha
uncertainty measurements are not critical. In fact, ASCLD policy originally required tha

23
24
25

19 Pursuant to same, the..Efil!filg Court lifted Its prior suppression Order under Ah!ns.ciJ finding that 11 [a]s opposed to the culture o
compromise, ethical lapses, systematic Inaccuracies, negligence and violation of scientific princlples, ... the current WfLD cultur
appears geared toward rigorous science and leadership In the area of forensic toxicology. 11 Fausto Order, September 20, 2010, pg.
4-5.

20 Exhibit 4: S -4: The ASCLD assessment report identifying the issues ofnon-confonnity. See also ISO 17025
5.10.1 and Fausto, Leslimony of Sklerov, pg.
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pursuant to ISO 17025, all · applicant and accredited laboratories complete estimatin
1

uncertainty of measurement for all reported measurements by December 31, 2008. 21 ASCL

2

subsequently delayed mandating Implementation and compliance of this requirement due to th

3

practical inability of most forensic laboratories to comply with this higher scientific standard.

22

4

However, the WTLD methodology to calculate the confidence interval based on biologica
5

sampling and the recognized research of Rod Gullberg does comply with that higher standard o

6

scientific testing under ISO 17025. The process was reviewed, the formula revised and th

7

procedure was subsequently approved by the State Toxicologist in September 2009. 23 This wa
done to insure that there was a system in place where there was peer review - and a technlca

8

and administrative review of the protocol and procedures. 24
9

10
11

The biological component is the largest and most significant source of uncertainty in a
individual's breath test result - contributing anywhere from 50 - 80% of uncertainty. 2
Knowledge how this uncertainty measurement "affects compliance to a specification link" (e.g

12

.08 or .15) is therefore critically relevant to any DUI prosecution.

26

The WTLD confidenc

13

interval, which addresses the uncertainty measurement of this biological component, enhance

14

the probative value of an Individual breath test, and gives an interval and percentage o

15
16

probability (99%) that the true result is within those limits. 27

As noted, compliance with ISO 170125 Is required for forensic accreditation - but currently onl

17

extends to instrument calibration - not individual breath tests. As of August 2009, the WTL

18

had calculated confidence intervals on only 650 individual breath tests compared to the 35

'

40,000 tests performed annually. 28 The State Toxicologist has taken the position tha
19

confidence intervals will only be produced and reported "upon request" and "this service will no
20

be provided for breath test results between 0.120 and 0.149 g/210L or for results above .021

21
Plaintiff's Exhibit 11: Updated Approach to Uncertainty of measurement Requirements.

22

21
22

23

was a recognition or budget constraints , a poor understanding of the labs on how to apply the standard, lack of training for the
laboratories to get In compliance.

24

~ transcript, testimony of Sklerov, at119, General factors that were considered In delaying the mandate for every laboratory

23

Fausto h·anscript, testimony of Sklerov, at 9g. 117.

24

Transcript , testimony of Couper, pg. 261

Transcript of Fausto, testimony of Gull berg, at 376.
See: ISO 17025 5.10.3. I
27 Fausto h·anscript, testimony of Gullberg, at 364. And see Exhibit 64.
28 Fausto transcript, testimony ol' Sklerov, at 246.
25

26

25
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g/;2.10L"29 By engaging In selective practices that, while technically compliant, Ignore the clea
1

reporting directive of ISO 17025 5.10.1 and 5.10.3.1, WTLD's position is contrary to thei

2

commitment to forensic excellence by seeking and receiving accreditation from the ASCL

3

under ISO 17025.

4

This Court recognizes that Washington courts have consistently held that once the
5

presents prima facle evidence of the foundational requirements, any challenges to the reliabili

6

and accuracy of the test go to the weight of the test result, not its admissibility. State v Allison,

7

148 Wash.2d 75, at 86, 59 P.33d 85 (breath test satisfies foundational requirements;
"arguments as to the reliability of the particular test results are questions for the jury"); State v

8

Wittenbarger, 124 Wash.2d 467, 476, 880 P.2d 517 (1994)( defendant may challenge reliabill
9
10
11

of breath tests through cross-examination, expert testimony, and independent tests); State v.
Straka, 116 Wash.2d 859, 875, 810 P.2d 888 (1991) ( procedure for evaluating and certifyin
the machines, and for mixing the simulator solution, may be introduced to refute the accurac
and reliability of the test results but do not bar its admissibility); State v. Brayman, 11

12
13

Wash.2d 183, 192, 751 P.2d 294 (1988) (the defendant may introduce evidence refuting th
accuracy and reliability of the test reading");

14
15

But this Court is not addressing the accuracy or reliability of the breath test instrument o
reading. Despite the foundational and admissibility requirements of RCW 46.61.506 and Titl

16

448 -16 of the WAC - it is clearly established that the trial judge can still use its discretion t

17

exclude an otherwise admissible breath test under the rules of evidence. Ci

18

of Fircrest v

Jensen, 158 Wn.2d 384, 398-399, 143rd P.3rd 776, at 784 (2006), cert denied, 549 U.S. 125
(2007).

19
20

ER702

21

22

If a scientific, technical or other specialized knowledge will assist the trier of fact to understan
the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge,

23

skill, experience, training or education may testify thereto in the form of an opinion o

24

25
2''

February 5, 20 IO notice on the Washington State Patrol Forensic Laboratory Services discovery website
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•

otherwise. ER 702. Expert opinion may be based upon facts or data "reasonably relied up b
1

experts in the particular field In forming opinions or inferences upon the subject". ER 703.

2

ER 702 requires a 2 part analysis: (1) whether the witness qualifies as an expert and 2

3

whether the expert testimony would be helpful to the trier of fact. State v Cauthron, 120 Wn.2

4
5

879,890 (1993).
In Cauthron, the Court considered the admissibility of DNA typing and the use of populatio

6

statistic~ In DNA analysis. While the Court found that the science of DNA typing was admissibl

7

under

8

mg,

the case was r~manded for additional expert testimony pursuant to ER 702 t

determine whether the emplrlcal evidence relied on by the State accounting for the possibility o
populatlon substructurlng was valid. Critical to the application to the case herein, is th

9

10

Cauthron court's ruling that the trier of fact needed to be Informed of valid probability statistics
Cauthron at 906-908.

11

12

Based on the State's own evidence, the confidence Interval at issue herein provides th
scientific probability that an Individual test result Is actually above or below the mean of the tw

13

breath samples. When the trier of fact must determine that Issue at a critical level of lega

14

significance (e.g .. 08 and .15) it Is clear that the confidence interval will "assist the trier of fac

15

to understand the evidence or to determine a fact In Issue ". See ER 702. Absent tha
Information, even the State's own expert witnesses herein were unable to testify with an

16

confidence as to a true result of an individual breath test.

30

17

18

19

While Washington courts have not formally addressed the Issue of uncertainty measurement,
brief discussion of State v. Keller, 36 Wn.App 110, 672 P.2d 412 (1983) is still Informative.
In Keller, the issue was whether the State could obtain a conviction under RCW 46.61.502(1

20

which required that the State prove a blood alcohol content of .10 percent or greater, when th

21

evidence before the trier of fact was a breath reading of .10 and a margin of error of.01

22

percent31 The Defendant argued "that a breath reading of .10 is insufficient ~o prove a violatio
of the statute because it established only that the blood alcohol level was between .09 and .11

23

24
25

The Keller court found that a rational trier of fact, considering all of the evidence, including th
Breathalyzer's test reading, the margin of error, and other evidence admitted at trial coul
30

31

See FN 15.
In 1983, the relevant legal limit under RCW 46.61.502( I) was . IO rather than the current .08.
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.
support a conviction under the law. 32 The weight to be given the reading is left to the trier o
1

fact, as is the weight to be accorded other evidence. Keller at 114. The Court also suggeste

2

that the margin of error in the Breathalyzer should be considered by the trier of fact in decldin

3

whether the evidence sustains a finding of guilt. Keller at 113, citing State v. Franco, 96 Wn.2

4
5

816, 639 P.2d 1320 (1982)

The City cites Keller to support its argument that the uncertainty measurement does not affec

6

admissibility but the weight to be given by the trier of fact. While the Court agrees with thi

7

position in general, it is unclear how a trier of fact could properly evaluate or understand

8

valid breath test reading without the attendant confidence interval / "margin of error" a
discussed under Keller.

9

10
11

The City also relies on State v. Ford, 110 Wn. 2d 827 (1988) - but Ford can be distinguished o
a critical point. In Ford, the Issue was whether the state toxicologist abused his discretion b
selecting a particular instrument (the Datamaster) over another device (the Intoxylyzer) tha

12

was alleged to provide a more precise result. 33 The Court found that the state toxicologist di

13

not abuse his di~cretion by selecting a device that also produced an accurate and reliabl

14

reading.

"It is not our function to substitute our judgment for that of the state toxicologist, no

15

17

was such the function of the trial judge ... that the toxicologist might have used
methodology more precise or might have used a different procedure of evaluatio
reflects upon his administrative judgment, but does not make his decision arbitrary o
capricious... Ford, at 832.

18

But in the case herein, the Court is not attempting to substitute our judgment for that of th

19

state toxicologist. The confidence interval is not a methodology advanced from outside th

16

20

agency; this Is an uncertainty measurement that was specifically developed, revised an
formally adopted ~ the State Toxicologist pursuant to its acknowledged authority, legislativ

21
22

mandate and in accordance with acknowledged scientific principles. The relevant issue is wh
the toxicologist should not routinely calculate and report the confidence interval for all breat

23

24
32

25

Keller, at 114: the defendant also admitted consumpllon of six beers and two tequilas.

In Fo1:g. Roel Gullberg recommended the Intoxlyzer but agreed that the Datamaster provided an accurate and
reliable result under the selection criteria.

33
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.
test readings - especially when their own reports show that this measurement can significant!
1

impact the level of accuracy on critical issues of legal fact (e.g .. 08, .15).

34

2
3

4

Pursuant to ER 702, and the clear evidence before this Court, we find that without th
confidence interval - a trier of fact would have difficulty

understanding the evidence an

determining a critical fact at issue. The confidence interval is critical in determining not onl
5
6

whether a particular defendant reaches a level of legal significance (.08 and/or .15) but i
essential in evaluating and understanding any individual breath test reading

7

ER403
8

9

ER 403 states in relevant part: Although relevant, evidence may be excluded if its probativ

10

value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, o

11

misleading the jury. While it Is acknowledged that the provisions of ER 702 generally contra
issues _of scientific and expert testimony, it is also clear from the record and persuasiv

12

evidence before this Court, that the Court should consider this issue under ER 403.

13

14
15

Even if expert testimony satisfies the requirements of ER 702, the trial court still has th
discretion under ER 403 to exclude evidence if there is danger of unfair preju_dice. State v
Ciskie, 110 Wn. 2d 263, at 279, 715 P2d 1165 (1988). (Testimony re: battered women'

16

syndrome was deemed admissible under ER 702 - but was excluded under ER 403 if expe

17

were to present a diagnosis of victim as "rape victim".

18

if unfairly prejudicial - if it has the capacity to skew the truth or prejudice the truth findin

19

35

Evidence is inadmissible under ER 40

process itself. See generally State v. Read, 100 Wash. App 776, 998 P 2d 897 (2000) cltin
State v. Hudlow36 •

20

21

W11ether the toxicologist's failure to incorporate the confidence interval into the QAP, or to comply with the
reporting provisions of ISO 17025 is "arbitrary and capricious" is not an issue before this Court.

34

22

In ~ : Expert was allowed to diagnose victim as suffering From post-traumatic stress - but not allowed to testify as to what
the stressor might be for lhe alleged victim. At 279.
36 In Hudlow, the Issue was whether Introduction of a rape victim's prior sexual conduct In a particular case prejudiced the trier of
fact as to the Issue of consent. The Court upheld the trial court's exclusion of that evidence under the rape shield act - and found
that It had engaged In the proper balancing of competing Issues. The Rape shield Act, under then RCW 9.79.150(3) codified many
of the evidentlary conslderallons of ER 403. To wit: evidence Is admissible on the Issue of consent only If (1) It Is relevant; 2) Its
probative value substantially outweighs the probability that Its admission will create a substantial danger of undue prejudice; and 3)
It's exclusion will result In denial of substantial Justice to the defendant. (The Rape Shield Act In Washington Is now codified under
RCW 9AA4,020.)
35

23

24
25
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•
In Reese v Stroh, 74 Wn. App. 550, 874 P.2d 200 (1994), the plaintiff challenged th
1

inadmissibility of their expert's testimony in a medical malpractice case under ER 702.
2

(Negligent failure to treat patient with a specific protein replacement therapy). The trial cou

3

excluded the plaintiff's expe_rt finding that his testimony lacked the necessary scientifi

4

foundation under ER 702: it was based on a limited clinical study (35-40 patients) and was no
supported by a study yielding statistical proof that it would be therapeutic. The defendan

5

argued that the expert testimony was properly excluded under ER 403 because the "glamour'

6

of the expert was likely to mislead the jury and "shroud the evidence". Reese, at 565. The Cou

7

reversed the trial court's decision to exclude the plaintiff's expert witness under its analysis o

8

ER 702 and

fW -

and remanded for a new trial. The Court denied the defendant's argumen

under ER 403 finding that the expert's testimony "was not based on an apparently sophisticate
9

technology that carried with it an aura of infallibility". Reese at 565. Emphasis added.

10
11

12
13

14
15
16

When a witness gives his personal opinion on the stand - even if he qualifies as an expert - th
jurors may temper their acceptance of his testimony with a healthy skepticism born of thei
knowledge that all human beings are falllble. But the opposite may be true when the evidence I
produced by a machine: like many laypersons, · rors tend to describe an inordinate! hi
d r
e ain of roof derived rom an a arent sclentlflc mechanism Instrument o
procedure. Yet the aura of Infallibility that often surrounds such evidence may well conceal th
fact that It remains experimental or tentative.
Reese at 558, citing People v. McDonald, 37 Cal.3d 351, 690 P.2d 709, 208 Cal. Rptr. 236 (1984).
Emphasis added.

This Court Is not asserting that the technology or methodology behind the Datamaster i

17

"experimental". But a breath test result is demonstrably "tentative" and therefore misleadin

18

without the knowledge of the uncertainty measurement at issue herein. All three (3) of th

19

State's expert witnesses who testified at the Fausto hearing were unable to accurate!
determine a true BAC reading at the critical legal level of .08 without an uncertain

20

measurement. 37 With the confidence interval, as approved by the methodology and procedure

21

approved by the State Toxicologist and in accordance with ISO 17025, the BAC results wer

22

deemed to be within 99% accuracy.

38

"The major danger of scientific evidence is its potentia

23

24
25

37 See testimony of Jason Sklerov, Quality Assurance Manager, WTLD, pg. 133-134, pg. 159, pg. 184; testimony of Fiona Couper,
State Toxicologist, WTLD, pg. 270-272, and testimony of Rod Gullberg, Breath Test Section Research Analyst of WTLD, pg. 396398
30 See testimony of Gullberg, pg, 364, 380-381, 398 and 475.

t;
l
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to mislead the jury; an aura of scientific infallibility may shroud the evidence and thus mlslea
1

the jury to accept it without critical scrutiny." Reese at 558. 39

2
3

4

As noted in Jensen, " depending on the facts of a particular case, a trial court could stil
exclude, otherwise admissible evidence, if It's probative value were substantially outweighed b
the dangers of unfair prejudice, confusion of the issues, or misleading· of the jury under E

5

40340 ." Jensen, at 384, citing State v. Long

113 Wash 2d 266, 778 P.2d 1027 (1989) (cou

6

may st)II exclude refusal evidence to infer guilt despite the express provisions of RC

7

46.61.517).

8

I

Clearly, an otherwise admissible breath test is relevant and probative to the trier of fact in
9

DUI prosecution. But this Court finds that the probative value of a breath test result without a

10

uncertainty measurement would be substantially outweighed by the danger of unfair prejudic

11

to a defendant and misleads a trier of fact/jury as to the accuracy and true value of a
Individual breath test result under ER 403.

12
13

FRYE ANALYSIS

14
15

The City concedes that "measurement uncertainty" is generally accepted in the scientifi
community; however, they argue that evidence of a valid technique to implement that theory i

16
17

breath testing, toxicology and in biological testing case is virtually non-existent and therefor
inadmissible under .E.iyg. 41

18
19

Admissibility of evidence based on novel scientific procedures is settled under the standards se
forth in Frye v. United States, 293 F. 1013, · 1014, 34 A.LR. 145 (D.C. Cir. 1923). Specifically:

20

evidence deriving from a scientific theory or principle is admissible only if that theory o

21

principle has achieved general acceptance in the relevant scientific community. State v.

22

23

Cauthron 120 Wn. 2d 879, 886 (1993), 846 P.2d 502, citing State v. Martin, 101 Wn. 2d 713,

1
Citing Paul C. Giannelli, The Admissibility of Novel Scientific Evidence: Frye v. United States, a Half Century Later, 80 Columbia L.
Rev. 1197 (1080), at 1237.
•10 The only other Court known to have addressed lhe Issue of breath lest admissibility under ER 403 and Jensen, is State v
Rosalez. Court of Appeals, 3rd Div. (2010). But the Cou,t did not address the issue on its merits since it was determined that th
Defendant had not adequately raised the issue at the trial level to preserve the issue for appeal under RALJ 9.1. Rosalez. at 4-6.
41 This Court concedes that admlssibllity under Frye is generally a predicate to the Court's analysis of admissibility under ER 702 and
ER 403.
39

24
25
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,...

719, 684 P.2d 651 (1984). Core concern of .E!Y§ is whether the evidence is based on a
1
2

established scientific methodology. This involves both an accepted theory and a valid techniqu
to implement that theory. Cauthron at 879,

3

4

In the case herein, Gullberg's methodology and protocol was specifically reviewed and validate
by the State Toxicologist pursuant to her delegated statutory authority under RCW 46.61 506(3

5·
6

the provisions of WAC 448-16-070 and, in accordance with the stricter scientific complianc
provisions of ISO 17025 for forensic testing. 42

7

8

The City contends that the existence of competing methodologies to calculate uncertain
measurement (e.g. the Wallace method43 ) proves that the WTLD method is not accepted in th

9

10

general scientific community and therefore Inadmissible under .Etyg. But the Court does no
require unanimity under .Etyg. As noted in Copeland:

12

We are aware that unanimity does not exist. However, we have not held that unanlmi
among scientists Is required before we find general acceptance In the relevant scientifi
community. Copeland, at 1319.

13

In Copeland, the Court found that the product rule in establishing statistical probabilities o

14

genetic profile frequencies was generally accepted despite prior challenges. At 1319.

11

15

It must be noted however that the ASCLD does not require a specific formula for estimatin
16

uncertainty of measurement. "[L]aboratories should consider available references and consul

17

with their own statistician or metrology expert to determine the most applicable method fo

18

developing an estimation of uncertainty of measurement." Defense Exhibit 44, ASCLD/LA

19
20

Estimating Uncertainty of Measurement Policy, March 2007, pg. 2.
ISO 17025 5.4.6.2 requires:

21

Testing laboratories shall have and shall apply procedures for estimatin
uncertainty measurement. In certain cases, the nature of the test method may preclud

22

rigorous metrologlcal and statlstlcally valld calculation of uncertainty of measurement. In thes
cases, the laboratory shall at least attempt to identify all components, all components o
uncertainty and make a reasonable estimation and shall ensure that the proper reporting of th
result does not give a wrong impression of the uncertainty.

23

24
25

•12
•13

Fausto transcript, Couper at 265.

See Fausto transcript, testimony ofGullberg, at 449 regarding Wallace method. OTHER CITES????
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1

The Court acknowledges that the WTLD Is currently believed to be the only breath test progra
2

in the United States to calculate measurement uncertainty involving biological sampling

3

Arguably, its premiere and singular status makes its methodology, by definition, general!

4

"unaccepted". But this Court does not intend to ignore the WTLD's demonstrated commitmen

5

to forensic e~cellence by being the first forensic lab to comply with the higher methodologica
standards of ISO 170125 and GUM (Guide to the Expression of Uncertainty in Measurement)4

6

.

.

That accomplishment and the recognized variance in estimating uncertainty measurement i
7

the relevant accrediting and forensic standard community resolves this Issue to the satlsfactio

8

of this Court.

9

We therefore find that the WTLD "Procedure for Calculation of the Confidence Interval" i
10

admissible under the .E!Y§ standard:

11

RULING

12
13

Admissibility of an otherwise valid breath test result will be predicated on the calculation

14

identification and production of the WTLD "confidence interval" for an individual breath tes

15

pursuant to ER 702 and ER 403.

16

17
18
19

Judge Glenn Phillips

20

21
22
23

24
25
'14

Fausto transcript, testimony of Couper, at 265.
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MAY O7 2014

CHRISTOPHER D. RICH. Clerk

ADA COUNTY PUBLIC DEFENDER
Attorney for Defendant
200 West Front St., Ste 1107
Boise, Idaho 83 702
Telephone: (208) 287-7400
Facsimile: (208) 287-7409

By SARA WRIGHT

oe.rlfi'I

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO
Plaintiff,
vs.
KENTSLER JONES
Defendant.

)
)
)
)
)
)
)
)
)
)

Case No. CR-MD-2013-0014237

DEFENDANT'S MOTION IN LIMINE

COMES NOW the above-named defendant, KENTSLER JONES, by and through his
attorney of record, Teri Jones of the Ada County Public Defender's Office, and hereby files this
Motion in Limine to exclude evidence of impairment.
The state has charged Kentsler Jones with Driving Under the Influence with an alcohol
concentration of .20 or more. Therefore, if the state establishes that Mr. Jones had an alcohol
concentration in excess of .20, it is deemed a per se violation and is conclusive, but not
presumptive, of guilt. State v. Edmundson, 125 Idaho 132, 135 (Ct.App.1994).

'

DEFENDANT'S MOTION IN LIMINE

000192

Per se is one method of prosecution. The other method is impairment. If the state has
opted to prosecute under the per se method, evidence of impairment is not relevant. Id.
Therefore, because Idaho Rule of Evidence 402 prevents irrelevant evidence from being
admitted, the defendant requests that all testimony regarding impairment be excluded.

DATED this

1

day of_---=-----11->"-.><-..:a.--tr'---

DEFENDANT'S MOTION IN LIMINE

2
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'II

•

I

a

CERTIFICATE OF MAILING
I HEREBY CERTIFY that on this

l

day of___._M_a_H--------' 2014, I

mailed a true and correct copy of the foregoing to the:
Ada County Prosecuting Attorney
by depositing same in the Interdepartmental Mail.

DEFENDANT'S MOTION IN LIMINE

3
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A.M
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FIL~~----

MAY O8 2014
CHRISTOPHER D. RICH, Clerk
By AMY LANG
DEPUTY

GREG H. BOWER
Ada County Prosecuting Attorney
Brett B. Judd
Deputy Prosecuting Attorney
200 W. Front Street, Room 3191
Boise, Idaho 83702
Telephone: (208) 287-7700

·. i
j

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
Pl11intiff,
vs.

·,

KENTSLER LEE JONES,
'
D~fendant.

______________

)
)
)
)
)
)
)
)
)
)

Case No. CR-MD-2013-0014237
OBJECTION TO
DEFENDANT'S MOTION TO
RECONSIDER

.

COMES 'NOW, Brett B. Judd, Deputy Prosecuting Attorney for Ada County, State

of Idaho, and moves this Court to deny the defendant's motion to reconsider the Court's
ruling on the staie's motion in limine.
In the defendant's motion to reconsider the defendant cites too many out of state
sources and sciyntific reports for the proposition that the blood alcohol content reported
may not be the defendant's actual blood alcohol concentration and that the instrument used

.

to measure the defendant's blood alcohol concentration has a measurement of uncertainty.
The state does not dispute those facts. However, the way Idaho's law is written makes those

/

OBJECTION TO DEFENDANT'S MOTION TO RECONSIDER (JONES), Page
1
000195

facts irrelevant. .See Elias-Cruz v. Idaho Dep 't Transp., 153 Idaho 200, 205-06, 280 P.3d
703, 708-09 (20.l2).
The defepdant starts by arguing the Elias-Cruz does not apply here. While EliasCruz did pertain to a civil license suspension, the analysis of the Court pertained to the

criminal code arid was not dicta. Thus, this Court is bound to follow that interpretation of
the criminal code under the doctoring of stari decisis. Additionally, while Judge
MacGregor-Irby did find Elias-Cruz to be inapplicable, since then a higher Court had ruled
differently. District Court Judge McLaughlin, sitting in an appellate capacity, has ruled that
Elias-Cruz does apply to a criminal case. Therefore, if the issue was before Judge

MacGregor-Irby, again, she would be bound to rule that the measurement of uncertainty is
irrelevant and exclude it. Furthermore, while the Court of Appeals has issued several
opinions regarding Driving Under the Influence since Elias-Cruz was decided by the Court
of Appeals, none of the opinions issues, including State v. Davis, addressed the relevance of
,i.

the measurement ·of uncertainty. See State v. Davis, 155 Idaho 216 (Ct.App. 2013).
Next, th~ defendant brings up cases from several other states regarding the
:1

measurement o~ uncertainty. None of the cases presented deal with the Idaho DUI statute.
Several of them.''discuss the disclosure of the measurement of uncertainty to the defense,
,.

which has been done in this case. These cases simply do not apply in Idaho.
Finally, the defendant claims that not being allowed to present this evidence violates
,•,

the Due Process ·clause of the Idaho and Federal Constitution. The Idaho Supreme Court
•,

addressed this ~ssue and held that "[t]here is no due process violation in excluding
irrelevant evidence.

There is no constitutional right to drive with alcohol in one's

'

system." Elias-~ruz v. Idaho Dep 't Transp., 153 Idaho 200, 205-06, 280 P.3d 703, 708-09
(2012).

This Due Process issue is the exact issue discussed in Elias-Cruz, and that

argument was rejected by the Idaho Supreme Court.
,'

'

l'·

..

•/.

OBJECTION TO DEFENDANT'S MOTION TO RECONSIDER (JONES), Page
2
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In swn, the defendant's motion to reconsider consists of opinions from other states
which do not apply given Idaho's current DUI statute language. Under the current statute
and the holding· of the Idaho Supreme Court, evidence regarding the measurement of
uncertainty is irr~levant.

DATED :this:)_ day of May 2014.
GREG H. BOWER
;'

·,.
-.'
\

1·

OBJECTION ~O DEFENDANT'S MOTION TO RECONSIDER (JONES), Page
3
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I'

•

CERTIFICATE OF MAILING
I HEREBY CERTIFY that on this

\0

day of May, 2014, I mailed a true and

correct copy of the foregoing Objection to Motion to Reconsider to Teri Jones, Ada County
Public Defender's Office, 200 W. Front Street, Boise ID 83702, by depositing the same in
the interdepartmental mail, postage prepaid.

OBJECTION TO DEFENDANT'S MOTION TO RECONSIDER (JONES), Page
4
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Courtroom508

Moody Ho 050914 Fisher
Note

Speaker

Time

11:01:35AM!
11 :01 :51 AM icase Called

i

!
11 :01 :56 AM fstates Attorney

·fstate v.Kentsler Jones MD13-14237 C PTC (2d JT 5/20)
PD
l
iBrett Judd

11 :01 :57 AM fDefense

fTeri Jones
·
I
!Attorney
........................................................................................................ ...................................................................................................................................................................................................................
11 :03:28 AM !States Attorney !waives time
~

11 :03:35 AM Ludge
11 :07:41 AM Defense

tRules on Defense Motion/Motion Denied
Request Continuance· To ·obtain Expert Witness ....
!
!Attorney
................................................ t···················" """"'"'"'"'"'""'""'""'"'"'t"'"''"""""""""'"'""""""'''"'
iDiscussed Speedy Trial Rights with Defendant and Waives
11 :08:32 AM ;Defense
Rights
!Attorney
Reset Trial
11: 10:23 AM
!2 Trial days
@ 8:30 am for Trial
IB/26/14
I
@ 11 :00 am for PTC
!B/15/14
!
off filing motion on experts is 6/20/14
11: 11 :49 AM
End·· at" Case······-······........................................·-··-·····-···························....-..........._...............-..................................
-·-···. .·. !cut
11 :13: 06 AM f

t

!

00

0

1
i

1

11:13:07 AMi
:
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FILED
. ~.::sday, May 13, 2014 at 11:32 AM
CHRISTOPHER D. RICH, CLERK OF THE COURT
BY: AnnaMarie Meyer
DEPUTY CLERK

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO.
Case No. CR-MD-2013-0014237

Plaintiff.
vs.
KENTSLER L JONES.

NOTICE OF JURY TRIAL AND PRE-TRIAL
CONFERENCE AND LIST OF ALTERNATE
JUDGES

'
Defendant.

On Friday, February 14, 2014 the defendant entered a plea of not guilty and requested a
jury trial.

PRETRIAL CONFERENCE· IS SET FOR: Friday, August 15, 2014, at 11:00 AM
JURY TRIAL IS SET FOR: Tuesday, August 26, 2014, at 08:30 AM

The Defendant must be present at both of these hearings.

No later than three days before the pre-trial conference, the following must be complete:
•

All discovery

•

Notice of intent to introduce evidence pursuant to I.RE. 404, 608 or 609

At the pre-trial conference, both sides should provide the Court with a written list of
witnesses and a written list of potential exhibits.

Failure to comply with this order or any of the Idaho Criminal Rules will subject a party or
the party's attorney to sanctions including, but not limited to, costs for subpoenas,
reasonable attorney fees, exclusion of witnesses and jury costs.

SCHEDULING ORDER Page 1
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Notice is hereby given, pursuant to /.C.R. 25(a)(6) that an alternate judge may be
assigned to preside over the trial of this case.

The following is a list of potential

alternate judges:
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.

G. D. Carey
Gregory M. Culet
Dennis Goff
Renae Hoff
Daniel C. Hurlbutt, Jr.
James Judd
Duff McKee

·

Hon. Michael Mclaughlin
Hon. James Morfitt
Justice Gerald Schroeder
Hon. Kathryn A. Sticklen
Hon. Darla Williamson
Hon. William Woodland
All Sitting Fourth District Judges

Unless a party has previously exercised the right to disqualification without cause under
Rule 25(a)(1), each party shall have the right to file one (1) motion for disqualification
without cause as to any alternate judge not later than fourteen (14) days after service of
this written notice listing the alternate judge.

Dated this _13th __day of May 2014.
MELISSA MOODY
District Judge

CERTIFICATE OF MAILING
I HEREBY CERTIFY that on this _13th_day of May 2014, I caused a true
and correct copy of the above and foregoing instrument to be mailed, postage prepaid,
or hand-delivered, to:

ADA COUNTY PROSECUTOR
BRETT 8. JUDD
INTERDEPARTMENTAL MAIL
TERIKJONES
ADA COUNTY PUBLIC DEFENDER
200 W FRONT ST RM 1107
BOISE. ID 83702

SCHEDULING ORDER Page 2
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Moody - Meyer - 08/15/14 -Fisher

Time

Speaker

Courtroom508

Note
MD13-14237 C

11 :16:27 AM !Judge Moody !State v. Kentsler Jones
ia12s) PD
11:16:31 AMfStates
[Tamera Kelly
/Attorney
l
11:16:32 AM1Defense
[Teri Jones
!Attorney
11: 16:34 AM f Defendant
[Defendant Present In-Custody
11 : 16: 35 AM j Judge Moody j Reviews file

I

PTC (2d JT

i

:

11 :16:37 AM fDefense
!Attorney
11: 16:52 AM f
11 :16:55 AM j
11 : 18: 02 AM jStates
/Attorney
11 :18:45 AM !Defense
!Attorney
11: 19:02 AM lstates
/Attorney
11: 19:52 AM fDefense
/Attorney
11 :20:57 AM 1Judge Moody
~

11 :21 : 18 AM f
11 :23:29 AM
11 :23:36 AM
11 :24:03 AM j

i

i

:

Ii

conditional Guilty Plea

[Guilty Plea Advisory
!Plea Agreement
jAgrees with agreement, supplements

l

[comments about offer

i

[Mr. Bandy made corrections

l

[take a moment to read settlement sheet

l

fSettlement sheet made part of the record
i

tCT Questions Defendant

iDefendant Waives Rights
istill preserving right to appeal the suppression hearing
icont. CT Questions Defendant

• ;.;.:;::;!.~~.:==:=:=:.:
=:1~:1!~:s:~1::~:o;;:oves o(Plea===:= ==== ==== ::
l
11 :25:47 AM
11 :25:59 AM
11 :27:59 AM
11 :30:47 AM

i

i
i
i

11 :30:53 AM 1
11 :30:58 AM i
11 :31 :41 AM i
11 :31 :59 AM t
11:31:59AMt
11:31:59AMt
11:31:59AMt

/Defendant Sworn
icT Questions Defendant
!Defendant Enters Guilty Plea Count 1
[CT Accepts Guilty Plea As Knowing & Voluntary and with a Factual
!Basis
[Sentence Hearing Set 10/17/2014 2 9:00 am

iorder PSI
!Order for ABC and SAP, Teri Jones to provide
!End of Case

................................................f ...............................................t...........................................................................................................................................................................................................................

:
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AUG 15 2014

GUilTY PLEA ADVISORY

t/"1.Ctl e{

.

~ Ae' r
CHRISTOPHER D. RICH, Clerk
_ _...._~...,,~~,o:;__......__..;.__~---=-Cu"""",'-'-"
\_,:>=----:-----By ANNAMARIE MEYER

Defendant's Name:

ct?-- IV\ 0 _. ~o l :3 ·~ ;. l Lf z-; ?-

Case Number:

¢!,/l'-f

Date:

,s,

Minimum :M~xi;m;n /i

"

Pleading Guiltv':'to: Charge(s)

:;;:-r. ['lt.d.

'

·-.-

DEPUTY

5 (J)V

'
)

..:'-~\.

TO BE COMPLETED BY THE DEFENDANT
I,

~

1',4,~i ~- . _.. . . . .. ·-,•

I

the abqve -narne_d· ci'~fE;!1Jdant,,d.esi·~~.f9:µ,1e~d

guilty as set forth above, to the ch~rge(s) _in_this cas~. I am '
, ,
:'-1 ;;

,,· c:o_n~ists. o(: ·

. · ~. ~- ·. ·.

! -_. . -., ·.. r, · alcoh~I. ~r j!legal drugs.

~ (initial).

My attorney has an_syvered all
(initial).

~\

12-c./t-S-~ . ~

-~ea(s of ~ge.; iVJY sc'1o?J ~du~atio~

• · · ·· ' ,:· _ .

1

,

I am ~ot under the influence of.

I have discussed this ll!atter With my a;tpmey..

1ivJ ·'(initiaJ_,

my questions and has explained everything to my satisfa~ l£A,,

·

~

I do/ ~ t (circle one) have complaints about my attorney's work for me in this case. Lltl(initial). If
you have complaints or concerns about your attorney's work for you in this case, what arJ°fuey? Please
explain:

.. .

~

Is there anything you have asked your attorney to do that your attorney has not d,one_? Yes/

·

If your answer is yes, please explain:

i

MOODY GUILTY PLEA ADVISORY 7/2013

.

000203

SETTLEMENT SHEET
1. Defendant

JONES KENTSLER LEE

2. Prior Record
X NCIC
X ISTARS

Case# CRMD2013-14237

Felon

Misdemeanor

ASSAULT W/ A DANGEROUS WEAPON
(Ny) FEDERAL 27 MONTHS ;lu/0

DUI EXCESSIVE 2013
ALCOHOL VIOL 2008

3. Filed Charge/s: I. DRIVING UNDER THE INFLUENCE (F); II. RESIST & OR OBSTRUCT

4. Offer: (Date_ _ _ _ _ _ Amended_ _ _ _ _ _ _ _ _ _ by _ _ _ _ _ _ _ _ _ __,,
_X_ Plead to:_ _ _ _ _ _-=-I_ _ _ _ _ _ _ _ _ _ Dismiss: ----~II,___ _ _ _ _ _ _ __
_ _ WHJ (
_X_J/C

years probation)

(+v +-;{.-3

=_§__)

__ Probation with _ _ ACJ and State may argue for special probation terms (including in-custody jail classes).
__ ACJ to commence at time of sentencing in district court
·
_ _Jail options available. Restrictions on options, if a n y : - - - - - - - - - - - - - - X

Retained Jurisdiction

CIt -fJfJ

Y'f_ c.. o""" ·

e( ,rj,,

_ _ Other case(s)/charge(s) a f f e c t e d : - - - - - - - - - - - - - - - - - - - - - - - - - - _ _ Special Terms: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

000204
JONES KENTSLER LEE/

Court Copy

Form Revised June 2012

___x_ The State may recommend any fine, driver's license suspension, no contact order, public defender reimbursement,
or other statutorily permitted sentencing terms it determines to be appropriate.

___x_ The State may use as aggravating factors as part of its sentencing argument all facts of all charged or dismissed
cases or counts and/or any crimes/cases not filed.
_X_ Defendant may recommend a lesser sentence.
_ X_ Restitution/Property Release Stipulations as part of this offer:
_ _ Defendant agrees to pay restitution for all charged, uncharged, and dismissed conduct in this case or in any case
TO INCLUDE
dismissed by the terms of this offer in an amount to be determined or in the amount of$
LAB COSTS AND HOSPITAL COST
_ _ Defendant additionally agrees to pay for all losses referenced in DR #s: - - - - - - - - - - - - - ~
_ _ Defendant agrees to pay drug restitution for costs of investigation and/or prosecution pursuant to LC. § 372732(k) in an amount to be determined or in the amount of$ _ _ _ _ _ _ __
__ Defendant agrees that all sums of cash currently held for evidentiary purposes will be released by law
enforcement to the Court to be applied to all fines, costs, and restitution in this case.
__ Defendant stipulates to the confiscation and police disposal of contraband or firearms possessed
during this crime pursuant to I.C. § 19-3807 and waives all notice and hearing requirements.
X
Unless the plea is rejected or revoked, the Defendant gives up any and all motions, defenses, or objections to the
Court's entry of judgment and conviction that results from the Defendant's acceptance of this plea agreement.
5. By accepting this agreement, the Defendant acknowledges and agrees to the following conditions outlined below. The
State's offer is conditioned upon the following:

___x_ Defendant's prior criminal record being limited to the crimes set forth above in Section #2; and,
___x_ Defendant's cooperation with the presentence investigation process, including cooperation with any evaluator the
court orders after plea and prior to sentencing; and,
X
Defendant obtains all required evaluations ordered by the Court after plea and prior to sentencing, including a
waiver of any claimed privilege for the PSI and evaluation process; and,
___x_ Defendant's timely appearance for all further court proceedings and court-ordered evaluations and/or investigations
in preparation for sentencing in this case; and,
___x_ Defendant not acquiring a new criminal charge or charges between the date of this offer and sentencing, even if the
charge or charges are not yet conviction(s); and,
___x_ Defendant appears sober for sentencing; and,
X
Defendant further agrees that any victims associated with this case may make Victim Impact Statements at
sentencing, including victims of dismissed charges or charges not filed as part of this agreement.

If the Defendant does not meet ANY one or more of these conditions outlined above in Section #5, the State is not bound to
make the sentencing recommendation as outlined above and the State is not bound to any of the terms as set forth on this
Offer Sheet as outlined above, which also means that the State may reinstate any dismissed counts and seek the maximum
penalty allowed by Idaho law and any sentences imposed could be imposed consecutively as to all of the counts.
6. This offer is AUTOMATICALLY REVOKED if any one or more of the following occurs:

i.
ii.
iii.

Defendant rejects the offer by signing the offer sheet and asserting the Defendant's rejection below; and/or,
A preliminary hearing is held; and/or,
Defendant pleads not guilty, stands silent, or has the case set for trial in District Court.

Handling Prosecutor: _ _ _ _ _ _~F~a=fa=Ac..==li=d=jan~i_ _ _ _ Dated January 17, 2014
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JONES KENTSLER LEE/

Court Copy

Form Revised June 2012

2

,

I

t

,,

DEFENDANT'S ACKNOWLEDGMENT OF RECEIPT OF STATE'S OFFER
The Defendant, by signing below, you acknowledge that you have read and understand the above State's Offer and its
terms. The Defendant also hereby acknowledges by signing below that you have reviewed this State's Offer with your
attorney; that your attorney has answered your questions about the offer and that no one has threatened you or promised
you anything to accept or reject this offer. The Defendant, by signing below, you further acknowledge that this State's
Offer is AUTOMATICALLY REVOKED if any one of the events listed in Section #6 above occur. If the State's offer is
automatically revoked, the State may reinstate any dismissed counts and seek the maximum penalty allowed by Idaho law
and any sentences imposed could be imposed consecutively as to all of the counts. The defendant also hereby
acknowledges and understands that if you should accept the State's offer, but for some reason you later withdraw your
guilty plea, the State may reinstate any dismissed counts and seek the maximum penalty allowed by Idaho law and any
sentences imposed could be imposed consecutively as to all of the counts.
Defendant's Acknowledgement of Receipt of State's Offer*:
The Defense Attorney representing the above-named Defendant, by signing below, hereby acknowledges that you have
communicated this State's Offer in its entirety to the Defendant and answered any questions the Defendant may have had
about this offer.
DefenseAttorney*:_______________________ Dated'--_______________.

*******
DEFENDANT'S REJECTION OF STATE'S OFFER
The Defendant, by signing below, you acknowledge that you have read and understand the above State's Offer and its
terms. The Defendant also hereby acknowledges that you have reviewed this offer with your attorney; that your attorney
has answered your questions about this offer and that no one has threatened you or promised you anything to reject this
offer. By rejecting the State's offer, you acknowledge and understand by signing below that the State may reinstate any
dismissed counts and seek the maximum penalty allowed by Idaho law and any sentences imposed could be imposed
consecutively as to all of the counts.
Offer Rejected by Defendant*: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ Dated'------------"
The Defense Attorney representing the above-named Defendant, by signing below, hereby acknowledges that you have
communicated this State's Offer in its entirety to the Defendant and answered any questions the Defendant may have had
about this offer. You further acknowledge that the Defendant has chosen to reject the State's Offer and its terms as
outlined above.
Defense Attorney*:· - - - - - - - - - - - - - - - - - - - - - - - - - - Dated---------~
* In lieu of the Defendant and/or Defense Attorney signatures, the Court may deem it appropriate to make an additional record
regarding receipt and/or rejection of the State's Offer.

000206
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Court Copy
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Courtroom SOB

Moody - Meyer - 10/17/14 - Fisher
Time
Speaker
9:01 :25 AM jJudge Moody

!State v. Kentsler Jones

Note
MD13-14237 C

SH

PD

9:01 :31 AM fStates Attorney fBrett Judd .

. . . . . . . . . . . . . . . . . . . . . . . . 1. . . . . . . . . . . . . . . . . . . . . . . . . . 1. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..
9:01 :33 AM !Defense
iAttorney
9:01 :36 AM !Defendant

!Teri Jones
i
!Defendant Present In-Custody

9:04:24 AM {Judge Moody

{Comments on the DL suspension rules

9:04:40 AM iDefense
!Attorney
9:10:26 AM !Defendant
9:11 :35 AM iJudge Moody
1
j

iRec's
!
!statement
iJoC - 2+3=5, suspend~d, probation beginning today, condition to
lreside at Port of Hope or other approved housing until released
jby PO, will impose 30 days ACJ, 60d DJT, CTS=298d, 2yr
!absolute DL suspension and then restricted privileges after that

_~:~~:~~.~~. 1~:::~::~:eyI~~:;~:~~:ns. to. s:ntencing. materials_____ ______ __ _

l

. . . . . . . . . . . . . . . . . . . . . . . . i. . . . . . . . . . . . . . . . . . . . . . . . . .J.100.00..rest................................................................................................................................................................................
9:12:49 AM \Defense
!Attorney
9:13:31 AM JJudge Moody
9:14:05 AM 1
9:17:20 AM 1
9:17:21 AM

i

10/17/2014

jComments on housing

l

Jw111 have to set a Review Hearing on Monday
jTuesday 10/21/14@ 3:30 pm
!End of Case

i
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

°cf

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

CT J 7 2D14

CHRISTOPHER D. RICH, Clerk

STATE OF IDAHO,
Plaintiff,

By ANNAMARIE MEYER
DEPUTY

Case No. CRvs.

----

FIL~~.

Jm8S

WQ--/3-- /l/J-37

CUSTODY ORDER

Kenlsler
Defen

TO THE SHERIFF OF ADA COUNTY, STATE OF IDAHO:

X

- - You are hereby ordered to TAKE INTO YOUR CUSTODY the said defendant
and keep him/her in your custody for the following reason:
f::1

_t>O

~ Defendant has been sentenced to County incarceration ~days in ACJ).
A formal commitment will follow. S ~f- f,,,r ,-e,n' e,-.,
lo/ 21 / J'f

h.,e...nl

I.D.O.C.( __ yrs = __yrs. FIXED +
__yrs INDET.) A formal commitment will follow. __Retained Jurisdiction

- - Defendant has been sentenced to

_ _ Defendant's probation has been revoked.

- -Defendant's Bond/ROR has been revoked.
- - Bond set at$- - - - -

_ _ NOBOND.
- - Bond increased to $- - - - - - Bond reduced to $- - - - -

- -YOU ARE HEREBY ORDERED TO KEEP THE DEFENDANT IN THE

CUSTODY OF THE ADA COUNTY JAIL UNTIL YOU RECEIVE THE
ORDER OF PROBATION. FORMAL COMMITMET TO FOLLOW.

_ _ You are hereby ordered to RELEASE the said defendant from your custody for
the following reason:
_ _ Defendant is released on his/her own recognizance.
_ _ The above case is dismissed against this defendant.
- -Defendant has been sentenced and has served all of

his/her custody time.

Date:lD__/J]__;2014

~.

~

MELIS~A MOODY
District Judge

Custody Order

000208

Moody- Meyer - 10/21/14 - Fisher

Courtroom508

Time
Speaker
Note
3:24:57 PM \Judge Moody \Informs the parties we are waiting on transport
i
i
................................................1...............................................1...................................................................................................................................................................................................

3:25:24 PM l
!recess
3:25:29 PM !Judge Moody iMD-13-14237 State v. Kentlser Jones C Review
l
1Hearing PD
3:28:02 PM···tstates'"························f Brett..Judd·································································································································································

................................................,!Attorney
...............................................,!...................................................................................................................................................................................................

3:28:03 PM 1Defense , 1Teri Jones
!Attorney
l
3:28:06 PM fDefendant
{Present In-Custody
3:28:07 PM fJudge Moody f Reviews file
3:28:43 PM f

f19 days converted to DJT

....3.:30.:4_1 .. _PM ...f...............................................fEnd._of_Case ..........................................................................................................................................................
3:30:41 PM l:
l:
f

10/21/2014
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NO.

FILED

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL Dl~IC I OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

3<30

P.M _ _ __

OCT 2 1 2014

GHRISTOPHER D. RICH, Clerk
E.ly ANNAMARIE MEYER

STATE OF IDAHO,
Plaintiff,
Case No.

vs.

CR-fYJ0-13-/l/J 37°EPurv
.
CUSTODY ORDER

Ken IslerDefendant.
Jmes

TO THE SHERIFF OF ADA COUNTY, STATE OF IDAHO:

_ _ You are hereby ordered to TAKE INTO YOUR CUSTODY the said defendant
and keep him/her in your custody for the following reason:
_ _ Defendant has been sentenced to County incarceration ('-_ _days in ACJ).
A formal commitment will follow.
_ _ Defendant has been sentenced to I.D.O.C.( _ _ yrs = __yrs. FIXED +
_ _yrs INDET.) A formal commitment will follow. _ _Retained Jurisdiction
_ _· Defendant's probation has been revoked.

- -Defendant's Bond/ROR has been revoked.

- - Bond set at$- - - - -

_ _ NOBOND.
- - Bond increased to $- - - - - - Bond reduced to$- - - - -

- -YOU ARE HEREBY ORDERED TO KEEP THE DEFENDANT IN THE
CUSTODY OF THE ADA COUNTY JAIL UNTIL YOU RECEIVE THE
ORDER OF PROBATION. FORMAL COMMITMET TO FOLLOW.

1

You are hereby ordered to RELEASE the said g_§f~Qd_c!_nt fro_m_your custody for
the following reason:

on

{)(%be.v oll, ao 14 '._

'

_ _ Defendant is released on his/her own recognizance.

,.~

-----

_ _ The above case is dismissed against this defendant.
has been sentenced and has served all of
- -Defendant
his/her custody time.
Date:_M_,

d/

/2014

. Custody Order

000210

No.____""'F1LE~o,,...,...3~:x5---A.M. _ _ _ _ _P.M--"'-=-----IN THE _. _ . RICT COURT OF THE FOURTH JUDICIAL D.-... RICT OF

OCT 2 1 2014

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,

CHRISTOPHER D. RICH, Clerk

)

)
)
)
)
)
)
)
)

Plaintiff,
VS.

L<enl:slu: \-I!!Dt5
Defendant

By ANNAMARIE MEYER

DEPUTY
Case No.

CR-/ntJ- L3 -- I Ya 37

ORDER TO REPORT
TO PROBATION DEPARTMENT

The defendant will be remanded for supervision to the Division of Community Corrections in the following manner:

_x_

Suspended Sentence [ a minimum of

tf!_

years Fixed

J_ years Indeterminate = .£ears Total]

_ _ Withheld Judgment to include _ _ years of probation.
_ _ Reinstated on probation

Jail Time _[L_ I

is not

Probation is to commence, effective:/..{)__,

.,,.,"

/7

j/ /

,t2tJ.b..

ordered at this time.

READ THIS VERY CAREFULLY - YOU WILL NEED TO BRING THIS FORM WITH YOU WHEN YOU CHECK IN
AT THE INTAKE OFFICE
UPON LEAVING THIS COURTROOM, YOU MUST REPORT IN PERSON TO THE DEPARTMENT OF
CORRECTION, INTAKE OFFICE, LOCATED ON THE 2Nb FLOOR OF THIS BUILDING, ROOM 203A. YOU WILL
BE REQUIRED TO FOLLOW DIRECTIVES OF THAT OFFICE
IF YOU ARE IN CUSTODY AT THE TIME OF SENTENCING/RIDER REVIEW/REINSTATEMENT AND ARE GOING
TO BE RELEASED FROM CUSTODY, YOU ARE TO PRESENT THIS LETIER TO THE DETENTION STAFF IN
THE BASEMENT WHO WILL THEN NOTIFY THE INTAKE OFFICE IMMEDIATELY. IF THE COURT DIRECTIVE
INCLUDES ADDITIONAL JAIL TIME, A PROBATION OFFICER WILL CONTACT YOU AFTER THE INTAKE
OFFICE HAS RECEIVED THE COURT ORDER.
ALL OF YOUR COURT ORDERED TERMS AND CONDITIONS ARE IN FULL FORCE AND EFFECT FROM THE
TIME OF SENTENCING AND YOU HAVE AGREED TO THOSE CONDITIONS.
YOU ARE REQUIRED TO ATTEND A ONE-TIME ORIENTATION GROUP AT 10221 W. EMERALD ST., HELD
EVERY THURSDAY FROM 6:00 TO 7:30 P.M. YOU ARE REQUIRED TO ATIEND THE FIRST THURSDAY
AFTER RECEIVING THIS NOTIFICATION OR FROM THE TIME YOU ARE RELEASED FROM JAIL-THIS GROUP
IS MANDATORY. IF YOU FAIL TO COMPLY WITH THIS DIRECTIVE, YOU MAY BE IN VIOLATION OF YOUR
PROBATION ORDER AND CAN BE RETURNED TO YOUR SENTENCING JUDGE FOR FURTHER REVIEW AND
DISPOSITION.

IF YOU RESIDE IN ANOTHER STATE AT THE TIME OF SENTENCING YOU WILL NEED TO COMPLY WITH THE
IDAHO DEPARTMENT OF CORRECTION INTERSTATE PROCEEDURES - YOU ARE NOT TO LEAVE THE
STATE OF IDAHO WITHOUT COMPLETEING THAT PROCESS.

Date:

,aal

/2014
MELISSA MOODY
District Judge

PROBATIONER SIGNATURE _ _ _ _ _ _ _ _ _ _ D A T E : - - - - - PRINTED NAME._ _ _ _ _ _ _ _ _ _ _ TELEPHONE: - - - - - - - -

ORDER TO REPORT TO PROBATION DEPARTMENT

000211

NO. _ _ _ _i:iu:rrl~r--

A.M. _ _ _ _
FJL1~~..

13Q_ :

OCT 22 2014
CHRISTOPHER D. RICH, Clerk
By ANNAMARIE MEYER
DEPUTY

Greg H. Bower
Ada County Prosecuting Attorney
BrettB Judd
Deputy Prosecuting Attorney
200 West Front Street, Room 3191
Boise, Idaho 83702
Telephone: (208) 287-7700
Fax:
(208)-287-7709

. IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Plaintiff,
vs.
KENTSLER LEE JONES,

)
)
)
)
)
)
)
)

Case No. CR-MD-2013-0014237

ORDER FOR RESTITUTION
AND JUDGMENT

)
Defendant.
__________
)

WHEREAS, on th.e _ _ day of _ _ _ _ _ _ _ _ _,-a Judgment of
Conviction was entered against the Defendant Kentsler Lee Jones; and therefore pursuant to
Idaho Code §18-8003(2) and based on evidence presented to this Court;

IT IS HEREBY ORDERED, that the Defendant, Kentsler Lee Jones, shall make
restitution to the victim(s) and/or law enforcement agency(ies) in the following amounts of:

ORDER FOR RESTITUTION AND JUDGMENT (Jones/CRMD20130014237), Page 1

000212

IDAHO STATE CRIME LAB DUI
1

$100.00

TOTAL:

$100.00

Post judgment interest on said restitution amount will accrue from the date of this
Order and Judgment at the rate specified in Idaho Code §28-22-104.
FURTHER, pursuant to LC. 19-5305 this Order may be recorded as a judgment

against the Defendant, Kentsler Lee Jones, and the listed victim(s) may execute as provided
by law for civil judgments.
FURTHER, it is the responsibility of the Defendant to notify the Restitution

Department (208-287-7700) if at any time a victim collects by means of the civil judgment.
IT IS SO ORDERED.
DATED this ( i'T!)day of _

_...Q<----=-v-~-'---~------ 2014.

Ju~~

ORDER FOR RESTITUTION AND JUDGMENT (Jones/CRMD20130014237), Page 2

000213

NO.~~--,~llll':ff.tnr;---A.M. /<): I l
P.M _ _ __

OCT 23 2014
CHRISTOPHER D. RICH, Clerk
By KIERSTEN HOUST
01:PUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,
Plaintiff,
vs.

Case No. CR-MD-2013-0014237
JUDGMENT, SUSPENDED SENTENCE
AND ORDER OF PROBATION

KENTSLER LEE JONES,
Defendant.

WHEREAS, on this 1ih day of October 2014, this being the time fixed by the Court
for pronouncing sentence upon the Defendant, the Court noted the presence of Brett
Judd, Deputy Ada County Prosecuting Attorney, the Defendant, and Teri Jones, Deputy
Ada County Public Defender, counsel for the Defendant, in court.
The Defendant entered a guilty plea on August 15, 2014, to the crime of COUNT I:
OPERATING A MOTOR VEHICLE WHILE UNDER THE INFLUENCE OF ALCOHOL,
EXCESSIVE ALCOHOL CONCENTRATION, FELONY, I.C. § 18-8004C, committed on or
about October 5, 2013.
The Court having found no legal cause or reason why judgment and sentence
should not be pronounced against the Defendant at this time, does render its judgment of

JUDGMENT, SUSPENDED SENTENCE AND ORDER OF PROBATION- PAGE 1

000214

conviction as follows, to-wit:
IT IS HEREBY ADJUDGED that the Defendant is sentenced pursuant to
I.C. § 19-2513 to the custody of the State Board of Correction of the State of Idaho for a
term not to exceed five (5) years: with the first two (2) years of said term to be fixed, and
with the remaining three (3) years of said term to be indeterminate.
Pursuant to I.C. § 31-3201A, the Defendant shall pay court costs in the amount of
$17.50; County Administrative Surcharge Fee in the amount of $10.00 pursuant to I.C. §
31-4602; P.O.S.T. Academy fees in the amount of $15.00 pursuant to I.C. § 31-3201B;
ISTARS technology fee in the amount of $10.00 pursuant to I.C. § 31-3201 (5); $75.00 to
the Victims Compensation Fund pursuant to I.C. § 72-1025; $3.00 for the Peace Officer
Temporary Disability Fund pursuant to I.C. § 72-1105; $10.00 victim notification fee
pursuant to I.C. § 31-3204; $30.00 domestic violence fee pursuant to I.C. § 32-1410; and
$100.00 emergency surcharge fee pursuant to I.C. § 31-3201 H, to be paid through the
Clerk of the District Court.
Further, the Defendant shall pay an amount to be determined by the Department
of Correction, not to exceed $100.00, for the cost of conducting the presentence
investigation and preparing the presentence investigation report.

The amount will be

determined by the Department and paid by the Defendant in accordance with the
provisions of I.C. § 19-2516.
Execution of such judgment is suspended and Defendant, Kentsler Lee Jones, is
placed on probation for a period of five (5) years, under the following conditions, to wit:
1. The Court hereby incorporates as its probation conditions the Idaho
Department of Correction's Agreement of Supervision. Any violation of a
term of the Idaho Department of Correction's Agreement of Supervision is a
violation of the Defendant's probation in this case.

JUDGMENT, SUSPENDED SENTENCE AND ORDER OF PROBATION- PAGE 2

000215

•'

The Court specifically does not incorporate the "Additional Rules" term
whereby any other "reasonable supervision rules may be imposed on
Defendant by IDOC." Any Additional Rules imposed by the probation officer
are not part of the Court's probation requirements unless specifically ratified
by the Court in an amended judgment of conviction.
2.

You shall reside at Port of Hope or other housing approved by your probation
officer. You may not leave Port of Hope or other approved housing without
prior approval by your probation officer. Failure to secure this approval in
advance of changing residence will violate your probation.

3.

The total amount of jail which you must serve as a condition of your probation
is thirty (30) days. If you are released from the Ada County jail prior to
serving these thirty (30) days, the remainder of the jail time will be converted
to, and added onto, the sixty (60) days of discretionary jail time imposed as
condition #4, below.

4.

In addition to the above jail, the Court has imposed sixty (60) days of
"discretionary" jail time as a condition of probation. This jail time can be
imposed if the Court or your probation officer believes that you have violated
any condition of your probation. You have agreed to waive your right to a
hearing prior to the imposition of that time in custody. Due to your waiver, prior
approval of the district court is not required for the imposition of discretionary
time. However, the probation officer must provide written justification to the
Court and the parties within 24 hours of the imposition of discretionary time.
You have a right to a hearing after the discretionary time has been imposed.

5.

You shall pay restitution as a condition of probation in the amount of $100.00.
Restitution shall be paid in a manner established by the probation officer. All
restitution must be paid no later than one (1) year prior to the end of the
probationary period.
Defendant's driving privileges are hereby suspended for a period of five (5) years.

During the first two (2) years, the suspension is absolute and Defendant shall have no
driving privileges of any kind.
restricted privileges.

Thereafter, the Defendant may petition the Court for

Defendant will be required to have any motor vehicle he drives

equipped with a functioning interlock device.
IT IS FURTHER ORDERED that the Clerk deliver a certified copy of this
Judgment, Suspended Sentence and Order of Probation to the said Sheriff, which shall
serve as the commitment of the Defendant.
JUDGMENT, SUSPENDED SENTENCE AND ORDER OF PROBATION-PAGE 3

000216

The Defendant shall receive credit for two hundred ninety-eight (298) days served
as of October 17, 2014. This is the total credit to date.
This probation shall expire at 11 :59 p.m. on October 16, 2019, unless otherwise
ordered by the Court.
Dated this 23rd day of October 2014.

Melissa Moody
District Judge

JUDGMENT, SUSPENDED SENTENCE AND ORDER OF PROBATION - PAGE 4
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This is to certify that I have read or had read to me and fully understand and accept
all the conditions, regulations and restrictions under which I am being granted probation. I
will abide by and conform to them strictly and fully understand that my failure to do so may
result in the revocation of my probation and commitment to the Board of Correction to
serve the sentence originally imposed.

Defendant's Signature

Date of acceptance
WITNESSED:

Probation and Parole Officer
State of Idaho

JUDGMENT, SUSPENDED SENTENCE AND ORDER OF PROBATION - PAGE 5

000218

CERTIFICATE OF MAILING

I hereby certify that on the

93>-day of October 2014, I mailed (served) a true and

correct copy of the within instrument to:·

ADA COUNTY PROSECUTOR
VIA E-MAIL
ADA COUNTY PUBLIC DEFENDER
VIA E-MAIL
ADA COUNTY JAIL
VIA E-MAIL
CCD SENTENCING TEAM
VIA E-MAIL
PROBATION & PAROLE/PSI DEPT
VIA E-MAIL
IDAHO TRANSPORTATION DEPARTMENT-DRIVER'S SERVICES
VIA E-MAIL

CHRISTOPHER D. RICH
Clerk of the District Court

By:
Deputy Cou

JUDGMENT, SUSPENDED SENTENCE AND ORDER OF PROBATION-PAGE 6
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Ada County Mugshot - Prosecutor's Office
User:

PRPICCAL

Name: JONES, KENTSLER LEE
Case#: CR-MD-2013-0014237
LE Number: 1053072
Height: 600

Drivers License Number:
Sex: M

Race: I

Weight: 235

Drivers License State:

Eye Color: BRO

Hair Color: BLK

Facial Hair:

Marks: ARM , RIGHT
Scars:
Tattoos:

Photo Taken: 2014-01-02 17:27:54
Thursday, January 16, 2014

000220

.RE\INSTALLS\InHouse\Crystal\Analyst4\Sherift\SHF MugshotProsecutor.rr

...

'

4

Flt.ED

P,M----

ADA COUNTY PUBLIC DEFENDER
Attorney for Defendant-Appellant

NOV O3 2014
CHRISTOPHER D. RICH, Clerk·
By AMY LANG

<='•

Teri Jones
Deputy Public Defender
200 West Front Street, Suite 1107
Boise, Idaho 83702
Telephone: (208) 287-7400
Facsimile: (208) 287-7409

08'U1Y

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Case No. CR-MD-2013-0014237

Plaintiff-Respondent,
NOTICE OF APPEAL

vs.
KENTSLER L. JONES,
Defendant-Appellant.

TO: THE ABOVE-NAMED RESPONDENT, STATE OF IDAHO, AND THE CLERK
OF THE ABOVE-ENTITLED COURT
NOTICE IS HEREBY GIVEN THAT:
1) The above-named Appellant appeals against the above-named Respondent to the
Idaho Supreme Court from the final decision and order entered against him in
the above-entitled action on October 23, 2014, the Honorable Melissa Moody,
District Judge, presiding.
2) That the party has a right to appeal to the Idaho Supreme Court, and the
· judgments or orders described in paragraph 1 above are appealable orders under
and pursuant to I.A.R. 1l(c)(l-10).
3) A preliminary statement of the issues on appeal, which the Appellant then
intends to assert in the appeal; provided any such list of issues on appeal shall not
prevent the Appellant from asserting other issues on appeal is:
a) Did the district court err by granting the State's Motion in Limine
suppressing evidence of the uncertainty measurement inherent in the BAC
testing method?

NOTICE OF APPEAL

1
000221

•

i.

4) There is a portion of the record that is sealed. The portion of the record that is
sealed is the presentence investigation report (PSI).
5) Reporter's Transcript. The Appellant requests the preparation of the entire
reporter's standard transcript as defined by I.A.R. 25(d). The Appellant also
requests the preparation of the additional portions of the reporter's transcript:
a) Entry of plea held August 15, 2014 (Court Reporter: Tiffany Fisher,
Estimated pages: 25);
b) Sentencing hearing held October 17, 2014 (Court Reporter: Tiffany Fisher,
Estimated pages: 25).
6) Clerk's Record. The Appellant requests the standard clerk's record pursuant to
I.A.R. 28(b)(2). In addition to those documents automatically included under
I.A.R. 28(b)(2), the .Appellant also requests that any exhibits, including but not
limited to letters or victim impact statements, addenda to the PSI, or other items
offered at the sentencing hearing be included in the Clerk's Record.
7) I certify:
a) That a copy of this Notice of Appeal has been served on the Court
Reporter(s) mentioned in paragraph 5 above;
b) That the Appellant is exempt from paying the estimated fee for the
preparation of the record because the Appellant is indigent (I.C. §§ 313220, 31-3220A, I.A.R. 24(e));
c) That there is no appellate filing fee since this is an appeal in a criminal
case (I.C. §§ 31-3220,.31-3220A, r.'A.R. 23(a)(8));
.

.

d) That Ada County will be responsible for paying for the· reporter's
. transcript(s), as the client is indigent (LC. §§ 31-3220, 31-3220A, I.A.R.
24(e)); and
'·
e). That service has been made upon all parties required to be served pursuant
. to I.A.R. 20.
.
DATED this

.3

NOTICE OF APPEAL

1

day ofNovember ,2014.

2
000222

.

'

..
CERTIFICATE OF MAILING
I HEREBY CERTIFY that on this

__3__ day of November 2014, I mailed (served) a

true and correct copy of the within instrument to:
Idaho Attorney General
Criminal Division
Joe R. Williams Bldg., 4th Fir.
Statehouse Mail
Idaho State Appellate Public Defender
3050 North Lake Harbor Lane, Suite 100
Boise, Idaho 83703
Tiffany Fisher
Court Reporter
Interdepartmental Mail
.

Brett Judd
Ada County Prosecutor's Office
Interdepartmental Mail

.;

~·

Katie Van Vorhis

NOTICE OF APPEAL

3
000223

No. ____
, Fii:so-;_ __
A.M. ______
FILEO

t.J

-

P.M_*:t::>e, -

NOV O4 2014

ADA COUNTY PUBLIC DEFENDER
Attorney for Defendant-Appellant
Teri Jones
Deputy Public Defender
200 West Front Street, Suite 1107
Boise, Idaho 83 702
Telephone: (208) 287-7400
Facsimile: (208) 287-7409

Rece,veo

CHRISTOPHER D

By BRADLEY J'.

NOVO 3 201~

DEPUTY

~~~· Clerk

Ada County Clerk

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Case No. CR-l\ID-2013-0014237

Plaintiff-Respondent,
ORDER APPOINTING STATE
APPELLATE PUBLIC DEFENDER
ON DIRECT APPEAL

vs.
KENTSLER L. JONES,
Defendant-Appellant.

The Defendant has elected to pursue a direct appeal in the above-entitled matter. The
Defendant being indigent and having heretofore been represented by the Ada County Public
l

Defender's Office in the District Court, the Court finds that, under these circumstances,
appointment of appellate counsel is justified. The Idaho State Appellate Public Defender
shall be appointed to represent the above-named Defendant in all matters pertaining to the
direct appeal.
IT IS SO ORDE~D.
DATED this

J:.,...-' day ofNovember 2014.
MELISSA MOODY
District Judge

ORDER APPOINTING STATE APPELLATE PUBLIC DEFENDER ON DIRECT APPEAL

1
000224

TO:

Clerk of the Court
Idaho Supreme Court
451 West State Street
Boise, Idaho 83720
(208) 334-2616

IN THE SUPREME COURT OF THE STATE OF IDAHO

- - - - - - - - - - - x Docket No. 42664
STATE OF IDAHO
Plaintiff-Respondent,
vs.
KENTSLER LEE JONES,
Defendant-Appellant
-

-

-

X

NOTICE OF TRANSCRIPT OF 38 PAGES LODGED
Appealed from the District Court of the Fourth Judicial
District of the State of Idaho, in and for the County of Ada,
Honorable Melissa Moody, District Court Judge.
This transcript contains:

DATE:

08-15-14

Entry of Plea Hearing

10-17-14

Sentencing Hearing

December 17, 2014

Tiffany F'
Court Reporter
Official
urt Reporter,
Judge Melissa Moody
Ada County Courthouse
Idaho Certified Shorthand Reporter No. 979
Registered Professional Reporter

000225

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Supreme Court Case No. 42664
Plaintiff-Respondent,
CERTIFICATE OF EXHIBITS

vs.

KENTSLER LEE JONES,
Defendant-Appellant.

I, CHRISTOPHER D. RICH, Clerk of the District Court of the Fourth Judicial District of
the State of Idaho in and for the County of Ada, do hereby certify:
There were no exhibits offered for identification or admitted into evidence during the
course of this action.
I FURTHER CERTIFY, that the following documents will be submitted as
CONFIDENTIAL EXHIBITS to the Record:
1. Presentence Investigation Report.
I FURTHER CERTIFY, that the following documents will be submitted as EXHIBITS to
the Record:

1. Transcript of Preliminary Hearing held January 17, 2014, Boise, Idaho, filed
March 19, 2014.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the said
Court this 23rd day of December, 2014.

CERTIFICATE OF EXHIBITS

000226

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Supreme Court Case No. 42664
Plaintiff-Respondent,
CERTIFICATE OF SERVICE

vs.

KENTSLER LEE JONES,
Defendant-Appellant.
I, CHRISTOPHER D. RICH, the undersigned authority, do hereby certify that I have
personally served or mailed, by either United States Mail or Interdepartmental Mail, one copy of
the following:
CLERK'S RECORD AND REPORTER'S TRANSCRIPT
to each of the Attorneys of Record in this cause as follows:

STATE APPELLATE PUBLIC DEFENDER

LAWRENCEG. WASDEN

ATTORNEY FOR APPELLANT

ATTORNEY FOR RESPONDENT

BOISE, IDAHO

BOISE, IDAHO

.
DEC 2 3 2014
Date of Serv1ce:
--------

CERTIFICATE OF SERVICE
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,
Supreme Court Case No. 42664
Plaintiff-Respondent,
CERTIFICATE TO RECORD

vs.
KENTSLER LEE JONES,
Defendant-Appellant.

I, CHRISTOPHER D. RICH, Clerk of the District Court of the Fourth Judicial District of the
State of Idaho, in and for the County of Ada, do hereby certify that the above and foregoing record in
the above-entitled cause was compiled under my direction and is a true and correct record of the
pleadings and documents that are automatically required under Rule 28 of the Idaho Appellate Rules,
as well as those requested by Counsel.
I FURTHER CERTIFY, that the Notice of Appeal was filed in the District Court on the
3rd day ofNovember, 2014.

By
Deputy Clerk

CERTIFICATE TO RECORD

000228

